UNITED STATES DEPARTMENT OF EDUCATION

OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES

APR 29 1998

Ms. Linda Garvin
Advocat e/ FEAT

San Di ego North County
213 Sail fish Lane
Cceansi de, CA 92054

Dear Ms. Garvin:

This is in response to your letter of Novenber 7, 1997, witten
to the U S. Departnent (Departnent) of Education's Ofice of
Speci al Education Programs (OSEP). In that letter, you request
clarification under Part B of the Individuals with Disabilities
Education Act (I DEA) regarding the presence of non-attorney
advocates at an individualized education program (I EP) neeting
before the filing of a due process hearing request and regarding
t he advocates' access to confidential records.

Your questions and OSEFP' s responses foll ow.

1. Do School Districts have the right to invite Individuals
to I EP [neetings] who are under contract to provi de Advocacy
and Legal Representation to the School District (District)
prior to the filing of a [request for a] Due Process

Heari ng?

Each child's I EP nust be developed at a neeting initiated and
conducted by the public agency, which must include parents and
school officials. The current regul ation governing | EP neeting
partici pants sets forth those individuals who nust attend | EP
nmeetings, and provides that the parent(s) and public agency may
invite other individuals at their discretion. 34 CFR

8300. 344(a) (5). The Departnent has interpreted this provision to
mean that "attendance at |EP neetings should be [imted to those
who have an intense interest in the child." Appendix Cto 34 CFR
Part 300, (question 20), citing 121 Cong. Rec. S10974 (June 18,
1975) (remarks of Sen. Randol ph).

While nothing in the current regul ations prohibits |ega
advocates who neet this criteria fromparticipating in |EP
neetings prior to a request for a due process hearing, OSEP
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believes that such a practice potentially creates an adversari al
at mosphere which can interfere with the devel opment of the
child s I EP and the consideration of the child s needs.

I also want to nake you aware of a new provision in the statute
that will have an inpact on your inquiry when it takes effect.
The | DEA Amendnents of 1997, Pub. L. 105-17 (IDEA '97) contain
provi sions that revise the conposition of the | EP team
8614(d)(1)(B). One such provision limts the individuals invited
to | EP neetings at the parent's or agency's discretion to "other
i ndi vi dual s who have know edge or special expertise regarding the
child, including related services personnel as appropriate.”
8614(d) (1) (B)(vi). Please note that the provisions of prior |aw
governing individualized education prograns "shall remain in
effect until July 1, 1998,” and that the majority of the

provi sions of IDEA '97 governing |EPs will not take effect unti
that tine. See 8§201(a) (2) (A & (O.

Your |letter al so asks:

2. Do Individuals fromoutside Agencies have full access to
St udent Records without parental consent prior to the filing
of a [request for a] Due Process Hearing?

Your question requires an interpretation of the confidentiality
requi rements of the Part B regul ati ons at 34 CFR 88300. 560-

300. 576 and the Fam |y Educational Rights and Privacy Act
(FERPA). Part B incorporates and cross-references FERPA at 34
CFR 8300.571(b). This question is also simlar to one that this

of fice has previously responded to. I amenclosing a copy of my
January 17, 1995 letter to Ms. Nancy Diehl regardi ng how t hese
confidentiality requirenments apply to an attorney representing a
school system

In responding to your inquiry, this office has consulted with
officials of the Departnment's Family Policy Conpliance Ofice
(FPCO), the office that admnnisters and interprets FERPA and its
i npl ementing regul ations, 34 CFR Part 99.

FERPA prohibits the inproper disclosure of information from
education records and generally protects parents' and students'
privacy interests in "education records." Records regardi ng an

i ndi vi dual student's disability maintained by an educati onal
agency or institution or by a party acting for the agency or
institution, are education records under FERPA. 20 U.S.C
81232(g). Under FERPA and Part B, the prior witten consent of
the student's parent or of the eligible student must be obtained
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for disclosure of personally identifiable information in
educati on records unl ess one of the authorized exceptions to the
prior witten consent requirenent is applicable. 34 CFR 8899. 30
and 300.571(a)(2) and (b). One such exception is when the

di scl osure of information from education records is to school
officials with legitinate educational interests. 34 CFR
§99.31(a)(1).

Each educational agency and institution nust provide annual
notification regarding how it neets the requirenments of FERPA,
including a statenent indicating that the parent or eligible
student has a right to consent to disclosure of personally
identifiable informati on and descri bing the exception permtting
nonconsensual disclosures to school officials with legitimte
educational interests, including a specification of the criteria
for determ ning which parties are school officials and what the
agency or institution considers to be a legitinmate educati onal
interest. 34 CFR 899.7(a)(3). Accordingly, an educati onal

agency or institution may disclose information from educati on
records to teachers and ot her school officials and enpl oyees who
neet the criteria set forth in the agency's or institution's
notice and nmust restrict access by other school enployees who do
not fall within an exception unless consent to the disclosures is
obt ai ned. Al so enclosed for your information is a copy of a
Model Notification of R ghts under FERPA for Elenmentary and
Secondary Education Institutions.

CGenerally, if a school official is performng an official task
for the agency or institution which requires access to
information in student education records, FPCO has interpreted
FERPA to nmean that such an official is said to have a legitinate
educational interest. Additionally, FERPA s privacy protections
are extended explicitly to records and material s nai ntai ned by
persons "acting for" an educational agency or institution, such
as a party contracting with an educati onal agency or institution.
FERPA' s prior witten consent requirenment was not intended to and
does not prevent agencies and institutions fromdisclosing
education records to outside persons perform ng professional,
busi ness, and simlar services related to the agency or
institution's mssion that it otherwi se would provide for itself.
Therefore, FERPA would permt the disclosure of information from
education records to an outside physician, for exanple, who is
under contract with the District to provide certain services.
However, that physician would be under the sanme duty not to

di scl ose personally identifiable information without prior
consent.
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For further information regarding the requirenments of FERPA, you
may wi sh to contact FPCO at the foll owi ng address and tel ephone
nunber :

M. Leroy Rooker, Director

Fam ly Policy Conpliance Ofice
U S. Department of Education
600 | ndependence Avenue, SW
Washi ngt on, DC 20202- 4605

Tel ephone: (202) 260- 3887

We hope that you find this explanation helpful. If you would
like further assistance, please contact Ms. Ellen Safranek, the
California State contact in the Mnitoring and State | nprovenent
Pl anni ng Division, at (202) 205-9131.

Si ncerely,

j‘-rrl—-'\-o M‘—;/‘L
Thomas Hehir
Director

O fice of Special Education
Pr ogr ans

Encl osur e
cc: Ali ce Parker, Ed.D.

California State Departnent
of Educati on
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