UNITED STATES DEPARTMENT OF EDUCATION

OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES

SEP 9 1997

Dr. Dennis d arkson

Prickly Pear Educational Cooperative
P. 0. Box 1280

East Hel ena, Mntana 59635

Dear Dr. d arkson:

This is in response to your letter witten to the Ofice of
Speci al Education Prograns (OSEP) dated June 16, 1997, in which
you request an interpretation of the evaluation procedures in the

regul ations inplementing Part Bof the Individuals with
Di sabilities Education Act (Part B).

The specific regulatory provision at issue, 34 CFR
8300.532(a) (3), requires State and | ocal educational agencies
(SEAS and LEAs) to ensure that, at a mninmum "testing and ot her
eval uation material s" "Are adninistered by trained personnel in
conformance with the instructions provided by their producer.™

In your letter, you ask whether thisrequires special education
teachers who adm ni ster individual standardi zed achi evenent tests
to have graduate training asstipulated in the test producer's
manual s under the criteria of a level B test. You indicate

that, because in Montana special education teachers are trained
only at the bachelor's level, many do not have course work in
assessnent. As a result, you are concerned that individuals my
be inproperly classified as disabled or may not be identified as
havi ng disabilities when they should be identified.

Under Part B, States nust have procedures for |ocating,

i dentifying, and evaluating children suspected of having
disabilities who are in need of special education and rel ated
services, and must ensure that a free appropriate public
education is made available to all eligible children in nandatory
age ranges. 34 CFR 88300.128, 300.220, and 300.121. The

I ndividuals with Disabilities Educati on Act Anendnents of 1997,

(I DEA Amendnents of 1997), Pub. L. 105-17, signed into | aw by
President Cinton on June 4, 1997, also contain explicit
statutory provisions governing the conduct of initial eligibility
determ nations andreevaluations. A requirenent simlar to the
regul atory provision found at 34 CFR 8300.532(a)(3) has been
substantially retai ned. The | DEA Anendnents of 1997 provide that
st andar di zed tests nust be adninistered by "trai ned and

know edgeabl e personnel™ and "in accordance with any instructions
provi ded by the producer of such tests." See section

614(b) (3)(B)(ii)-(iii). This new statutory provision becane
effective on June 4, 1997.
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Under prior law, States also were required to establish policies
and procedures to ensure that personnel necessary to carry out

t he purposes of Part B were appropriately and adequately prepared
and trained. 34 CFR 8300.153(b)(1). These standards nust be
based on any State-approved or State-recognized certification,
licensing, registration, or other conparable requirenments that
apply to the profession or discipline in which the person is
provi di ng speci al education or related services. These
requirements are retained in section 612(a)(15)(A) and Section
612(a) (15)(B) (1) of the |IDEAAmMendnents of 1997; see al so 34 CFR
8300. 153(b) (2). In addition, Section 612(a)(15)(B)(iii) makes it
perm ssi bl e for "paraprofessionals and assistants who are
appropriately trai ned and supervi sed, "to provide speci al
education and rel ated services," in accordance with State | aw,
regul ations, or witten policy." Thus, under this new statutory
provision, it may be permi ssible, under certain conditions, for
States to use individuals who do not have established
credentials, such as paraprofessionals to participate in the
assessnent process, if those paraprofessionals are appropriately
trai ned and supervised and their use is consistent with State | aw
or policy.

It is possible that, in the situation pronpting your inquiry, it
could be pernissible for individuals who do not have particul ar
credentials to admi nister tests under the supervision of

know edgeabl e and trai ned personnel. This determ nation is fact-
speci fic and woul d have to be nmade on a case-by-case basis.

We understand that the Montana O fice of Public Instruction
(MOPI') has taken specific steps to ensure that an integrated,
mul tidisciplinary eval uation process occurs in which a schoo
psychol ogi st plays a significant role.

In the situation pronpting your inquiry, we believe that the
particular facts and circunstances are relevant to naking a
determ nation as to whether a requirenent of Part B has been
violated. As indicated to you during your phone conversation
with a nmenber of ny staff, Part B contains State conpl ai nt
procedures at 34 CFR §8300. 660--300. 662 of the enclosed Part B
regul ati ons. These regulations require that, within 60 cal endar
days of receiving a conplaint, the SEAnust provide you with a
written decision that addresses each allegation in the conplaint,
and contains (1) findings of fact and conclusions, and (2) the
reasons for the final decision.

You may want to contact the Montana O fice of Public Instruction
for further guidance to be certain that your concerns are being
appropriately addressed. Alternatively, you nay choose to file a
conplaint, in which case you should wite to the nanmed official
of MOPI at the address |isted bel ow. Your conplaint, which nust
be witten and signed, should include a statenment of your

all egation that a specific requirenment of Part B has been
violated and the facts upon which your allegation is based. For
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further information about the conplaints in Montana, you should contact:

M. Robert Runke

Director

Di vi si on of Special Education
Montana OFfice of Public Instruction
State Capital, Room 106

Hel ena, Mont ana 59620

Tel ephone: (406) 444-4429

We hope that you find the above expl anation helpful. If you need
further assistance, please contact Ms. Hel en Eano, the Montana
State contact, at (202) 205-9583 or Rhonda Weiss at (202)

205- 9053.

Si ncerely,

}-MM‘-._/‘L

Thormas Hehir

Di rector

of fice of Special Education
Pr ogr ans

cc: M. Robert Runkel
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