UNITED STATES DEPARTMENT OF EDUCATION

OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES

NOV 13 1998
Hel en Wl ter
Advocate for Hard of Hearing People
4325 Mocki ngbird Lane
Banni ng, California 92220

Dear Ms. Walter:

Your letters dated Septenber 15, 1998, witten to Secretary of Education
Richard W Riley and to nme, regarding the Individuals

with Disabilities Education Act Anendnents of 1997, Pub. L. 105-
17 (I DEA '97), have been referred to the Ofice of Special
Education Prograns for response. It appears fromyour letter

that you are concerned that, under |DEA '97, parents who
unilaterally place their disabled children at private schools
when a free appropriate public education (FAPE) has been offered
to themwi Il be denied due process rights. W appreciate your
witing to share your concerns. Wile we acknow edge the
conplexity of issues that your inquiry raises, we believe that
the Federal statutory and regulatory provisions to which you
refer in your letter are consistent with the Departnent's

| ongstanding interpretation of the rights accorded to parents who
unilaterally place their disabled children in private schools
when FAPE has been offered to them

Under Part B of |DEA, as anended by IDEA '97 (Part B), each State
and public agency within the State nust ensure that a free
appropriate public education (FAPE) is nmde available to al
resident children eligible for services under Part B. In
fulfilling this responsibility, a public agency generally would
pl ace an eligible disabled student outside its own prograns, in another
public school or facility or in a private school or

facility at public expense only if the agency cannot provide the
child with FAPE in the prograns it conducts or reasonably could
be expected to initiate. Wien FAPE has been offered, and the
parent chooses not to accept the offered program and instead
elects to enroll his/her child in a private school, the district
is not required to pay for that child' s private education. 34
CFR 8300.403(a). In the event that the parents decide to return
the child to public school, FAPE nust be provided. This
interpretation of school districts' obligations to parentally-

pl aced private school students with disabilities has been
included in the Part B regul ations since they were first
published in 1977.

Let me enphasi ze that parentally-placed private school students
with disabilities have no individual right to special education
and rel ated services under Part B, and a school district is not
required to serve every parentally-placed private school student
with a disability, or to provide the full range of services under
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Part B to those parentally-placed private school students

with disabilities whomit elects to serve. Provided the district
follows the I aw and regul ations in determ ning the anount of Part
B funds it will spend on services to parentally-placed private
school students with disabilities, which parentally-placed
private school children with disabilities it will serve, what
services it will provide, and how such services will be rendered
the requirenents of Part B generally would be satisfied.

Section 612(a)(10)(A) (i) of IDEA '97 provides that students wth
disabilities placed in private schools by their parents nust be
allowed to participate, to the extent consistent with their
nunber and | ocation, in prograns assisted or carried out with
Part B funds. The anpunts expended by the | ocal educationa
agency (LEA) on special education for these students nust be
equal to a proportionate amount of the available Part B funds.
8§612(a) (10)(A)(i)(l). Further, services under Part B may be
provided to parentally-placed private school students with
disabilities on the prem ses of the private, including parochial
schools to the extent consistent with law. 8612(a)(10)(A) (i)
(I't). IDEA "97 also clarifies that the child find
responsibilities of public school districts also apply to
parental | y-pl aced private school students with disabilities.
8612(a) (10)(A)(ii)

Al t hough no parental ly-placed private school student with a
disability has an individual right to special education and

rel ated services, current regul ations provide that, in

determ ning which children will be served, what services will be
provi ded, and how such services will be provided, the LEA nust
consult with appropriate representatives of these private schoo
students. 34 CFR 876.652. The consultative process is to ensure
that there is a genuine opportunity for the views of the private
school children, through their representatives, to be expressed
and considered. Further, the services that are actually provided
nmust be conparable in quality to the services provided public
school disabl ed students. 34 CFR 876. 654.

The above requirenents therefore clarify that parentally-placed
di sabl ed students are not entitled to FAPE in connection with
their unilateral private school placenents, but would be entitled
to FAPE if their parents returned themto public school

On Cctober 22, 1997, the Departnent published in the Federa

Regi ster, at 62 Fed. Reg. 55026, a Notice of Proposed Rul emaking
(NPRM) to inplenent statutory changes made by IDEA '97. Wth
regard to the concern set out in your inquiry, the NPRM i ncl uded
the foll ow ng:

In proposed 8300.457(a), the Secretary interprets the
statutory provision regarding services to private schoo
children with disabilities to nean that the due process
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procedures of the Act do not apply to conplaints that an LEA
has failed to nmeet the requirenents of 8§8300.452-300. 462

i ncluding the provision of services indicated on the child's
| EP. This provision is based on the statutory schenme, which
does not include any individual right to services for
private school students placed by their parents. Proposed
8§300. 457(b) would clarify that conplaints that an SEA or LEA
has failed to nmeet the requirenents of 88300.451-300. 462 may
be filed under the State conpl aint procedures addressed in
this NPRM at §8300. 660- 300. 662

See 62 Fed. Reg. 55043 (copy enclosed). Under this
interpretation, parents of parentally-placed private schoo

di sabl ed students would continue to retain due process rights if
the parents disagree with the public agency's identification or
eval uation of their child, including the refusal by a public
agency to identify their child as an eligible child with a

di sability under Part B.

The Departnment received numerous public coments on the NPRM and
it is anticipated that final regulations inplenenting | DEA ' 97

will

be issued shortly. In the nmeantine, we urge you to continue

to work with officials of the California State Departnent of
Education in connection with your advocacy for the rights of
di sabl ed students and their parents in California.

We hope that you find the above expl anation helpful. If you
woul d I'i ke further assistance, please contact Ms. Ellen Safranek
the California State contact in the Monitoring and State

| mprovenent Pl anni ng Division, at (202) 205-9131

Si ncerely,
}-MM"'._/‘L

Thomas Hehir

Di rector

O fice of Special Education
Pr ogr ans

Encl osur es

CC:

Dr. Alice Parker
California State Departnent
of Education



