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basic elements of due process hearings and rights of the parties set out in the Act 
and these regulations. The specific application of those procedures to particular 
cases generally should be left to the discretion of hearing officers who have the 
knowledge and ability to conduct hearings in accordance with standard legal 
practice. There is nothing in the Act or these regulations that would prohibit a 
hearing officer from making determinations on procedural matters not addressed in 
the Act so long as such determinations are made in a manner that is consistent with 
a parent's or a public agency's right to a timely due process hearing." 71 FR 46704 
(August 14, 2006). 

Rule #3: §89.1185. Hearing. "(p) ...School districts must provide services ordered by the 
hearing officer, but may withhold reimbursement during the pendency of appeals." 

OSEP's Response: Under 34 CFR §300.518(a) of the Part B regulations, except as provided in 
34 CFR §300.533, during the pendency of any administrative or judicial proceeding 
regarding a due process complaint notice requesting a due process hearing under 34 
CFR §300.507, and unless the State or local agency and the parents of the child 
agree otherwise, the child involved in the complaint must remain in his or her 
current educational placement. Under 34 CFR §300.518(d), if the hearing officer in 
a due process hearing conducted by the SEA or a State review official in an 
administrative appeal agrees with the child's parents that a change of placement is 
appropriate, that placement must be treated as an agreement between the State and 
the parents for purposes of 34 CFR §300.518(a). 

This issue was further clarified in the Analysis of Comments and Changes to the 
Part B regulations, stating: 

The basis for this regulation is the longstanding judicial interpretation of the Act's 
pendency provision that when a hearing officer's decision is in agreement with the 
parent that a change in placement is appropriate, that decision constitutes an 
agreement by the State agency and the parent for purposes of determining the 
child's current placement during subsequent appeals. See, e.g., Burlington School 
Committee v. Dept. of Educ.,471 U.S. 359, 372 (1982); Susquenita School District 
v. Raelee S., 96 F.3d 78, 84 (3rd Cir. 1996); Clovis Unified Sch. Dist. V. Cal. 
Office of Administrative Hearings, 903 F.2d 635, 641 (9th Cir. 1990). 

With regard to the concern about providing financial relief for prevailing parents 
when an LEA [local educational agency] appeals the decision of a due process 
hearing to maintain a child with a disability in a private school setting, we decline 
to regulate on this issue because such decisions are matters best left to State law, 
hearing officers, and courts. 71 FR 46710 (August 14, 2006) 

While the second comment is specific to private school settings, given that the IDEA 
is silent regarding financial remuneration when a hearing officer's decision is 
appealed, we believe the same principle applies in any appeal. The IDEA leaves the 
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