UNITED STATES DEPARTMENT OF EDUCATION

OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES

Cct 7, 1997
Joann M Bi ondi

Di rector

of fice of Special Education

Berkel ey Unified School District

2134 Martin Luther King, Jr., Wy

Ber kel ey, California 94704-1180

Dear Ms. Biondi:

This is in response to your .letter to the Ofice of Special
Educati on Prograns (COSEP), dated May 21, 1997. In your letter

you seek clarification fromthis Ofice regardi ng which schoo
district would be responsible for providing special education and
rel ated services to disabled students whose parents are legally
di vorced, have joint |egal and physical custody of their child,
and reside in two separate school districts.

In our view, Part B of the Individuals with Disabilities
Education Act (Part B) does not specifically address the issue
rai sed by your inquiry. Rather, we believe that State |aw, not
Federal |aw, would be determ native of the responsibilities of
t he respective school districts in the situation you descri be.
As long as the State makes a determ nati on of which district is
required to nake available a free appropriate public education
(FADE), and as long as that district carries out its
responsibility, the Federal requirenents will be net. However, a
di scussion of the applicable requirenents of Part B, as
interpreted by this Ofice, follows.

Under Part B, each State and its |ocal school districts have an
ongoi ng responsibility to ensure that FADE is nade available to
all eligible children with disabilities in mandatory age ranges
residing in the State, and that the rights and protections of
Part B are extended to eligible students with disabilities and
their parents. 34 CFR §8300.121 and 300.2. If the parents are
separated or divorced, it is the position of this Ofice that
both parents retain parental rights under Part B, unless State
law or a court order provides otherwi se. See EHLR 211:297.

In general, based on State | aw and practice, the State

educati onal agency (SEA) designates the public agency in the

State that is responsible for ensuring the provision of FADE to

el igi bl e disabled students. 34 CFR 8300.600. Under Part B, if

there is a dispute over which school district in a State is

responsi ble for providing FADE to a di sabl ed student, the duty to

nmake FADE available to that student is generally derived fromthe

parent's residency. Therefore, the State and generally the

school district where the child' s parents reside would be
responsi ble for the provision of FADE. Part B, however, does not
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address the issue of which school district in the State is
responsi ble for ensuring the provision of FAPE when the child's
parents have joint custody and reside in two separate schoo
districts in the sane State.

In situations where a State wishes to offer parents a choice as
to which school district would be responsible for ensuring the
provi sion of FAPE, it has been the Departnent's position that the
SEA, through whatever process it chooses to devel op, nust

desi gnate one educational agency in the State as having the
ultimate responsibility for ensuring the provision of FADE to
eligible disabled students. See generally 17 EHLR 836.

Even if a school district contracts with another school district
in the same State to serve a disabled student, this Ofice has
interpreted Part Bto require that the sending school district is
the school district that is responsible for the student's

i ndi vi dual i zed education program (1 EP) and pl acenent and is
generally the school district that counts the student for

pur poses of generating Part B funds. See EHLR 211:373.

Therefore, in the situation you pose, while it appears that both
parents would retain rights under Part B, the California State
Departnment of Education (CDE) nust determ ne which schoo

district in the State has ultimate responsibility for ensuring
the provision of FADE to this student. This would include
responsibility for ensuring that the student's IEP is devel oped
and i npl emented and that applicable procedural safeguards and due
process rights are nade avail able. Even though one public agency
or local school district bears ultimate responsibility for
ensuring the provision of FADE, there is nothing in Part B that
woul d prohibit the State fromrequiring a shared financi al
arrangenent in this situation, consistent with State | aw. For
exanple, it would not seem unreasonable for the school district
in which the child resides with the parent the majority of tine
to have ultimate responsibility for the provision of FADE, which
woul d i nclude bearing major financial responsibility for the cost
of the placenent. However, if consistent with State |aw, the
school district or the parent where the child lives for a | esser
percentage of tinme could bear a proportionate share of financi al
responsibility for the cost of the student's placenent.

Since this Ofice interprets Federal law only, and not State |aw,
we woul d suggest that you wite to the named CDE official at the
address listed below for further guidance:

M. Leo J. Sandoval

State Director

Speci al Educati on Division

California State Departnent of Education
515L Street, No. 270

Sacramento, California 95814
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In your letter, you also call to our attention the decision of
the U S. Federal district court in Linda W v. Indiana Departnent

of Education, 927 F. Supp. 303 (N.D. Ind. 1996), also reported at
24 | DELR 651. Inour view, the resolution of that case was based
primarily on an interpretation of State |l aw, not Federal |aw As
your letter correctly recogni zes, even had Federal |aw been
controlling of the outcone in Linda W, since Linda W was a
decision of a U S. Federal district court, its reasoning and
hol di ng are not binding in jurisdictions outside of Indiana.

We hope that you find the above explanation helpful. If we can
be of further assistance, please let nme know.

Si ncerely,

}-MM-._/‘L

Thomas Hehir

Di rect or

O fice of Special Education
Pr ogr ans

cc: M. Leo J. Sandoval
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