UNITED STATES DEPARTMENT OF EDUCATION

OFFICE OF MANAGEMENT

JUL 221997

Dr. John T. Benson

Superi ntendent of Public Instruction

W sconsi n Department of Public Instruction
P. O Box 7841

Madi son, W sconsin 53707

Dear Dr. Benson:

This is in response to your recent tel ephone conversations with
El |l en Canpbell of my staff concerning a request by the Wsconsin
Departnment of Public Instruction (WDPI) for technical assistance.
Specifically, the WOPI has asked whether parental witten consent
is required under the Fam |y Educational Rights sad Privacy Act
(FERPA) before school districts disclose information from student
education records is order to determ ne which students with
disabilities are Medicaid eligible and to seek rei nbursenent from
the State's Medicaid agency for services provided to those
students. This letter also responds to letters dated March 20,
April 18, May 9, and June 25. 1997, fromDr. Juanita S. Paw i sch
Assi stant Superintendent, Division for Learning Support: Equity
and Advocacy, and to information providedthis office by Ms.
Phyllis D. Thonpson of Covington & Burling and from M. Frederick
D. Cheney of Kinney & Associates. Inc. This Ofice adm nisters
FERPA and is responsible for providing technical assistance to
educati onal agencies and institutions on the law. 20 U S. C
8§1232g; 34 CFR Part 99.

In Dr. Pawisch's March 20 letter, she states the foll ow ng:

We have received nultiple requests for clarification
regardi ng parent consent requiremnmentswhen a school district
wants to (as certified care providers) access nedica

assi stance funds for reinbursenment for school - based

servi ces. These requests have been fromlocal schoo
districts, parents, billing agencies, and other interested
parties. In Wsconsin, the state nedical assistance plan

all ows use of nedical assistance [(MA)] funds for MA
eligible students who receive MA services at school pursuant
to an individualized educational program (IEP)

After considerabl e analysis by programstaff and | egal
counsel from both our agency and our state MA agency,
Departnent of Health and Family Services (DHFS), we have
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advi sed school districts that FERPA and [the I ndividuals
with Disabilities Education Act (IDEA)] require themto
obtain inforned witten parental consent prior to rel easing
to the state MA agency records which 1) identify students as
disabled to determne MA eligibility and 2) identify the
nature and extent of services provided to individual

di sabled pupils . . . . Are we correct in our understanding
that FERPA and IDEA require witten parental consent to

rel ease this information for these purposes?

In her letter, Dr. Pawlisch also refers to a July 6, 1993, letter
of advice fromthis Ofice to M. Gary M Shernman, Director of
Speci al Educati on, Nebraska Departnment of Education, in which we
advise M. Sherman on a simlar issue, as follows:

The consent for release of information included on the

[ Nebraska] Application for Assistance formincludes the

i nformation required by the FERPA regul ati ons and can
therefore be considered to be sufficient consent for schools
to submit clainms containing information from education
records to [the Departnent of Social Services (DSS),
Nebraska's Medi cai d agency]. However, before maki ng any

di scl osures pursuant to a consent provided to a party other
than the educati onal agency or institution itself, in this
case to the DSS, the educational agency or institution
shoul d assure itself that the consent has been signed and
dated in accordance with the above di scussed requirenents.

In this regard, Dr. Paw isch asks the foll ow ng questions:

Assum ng that Wsconsin's MA application does neet the

requi rements of infornmed consent under FERPA and | DEA, or if
it were nodified to do so, nust the [local educati onal
agency (LEA)] have a copy of this signed formin its
possession prior to releasing information? Are there other
acceptabl e ways in which a school may confirmthat infornmed
consent has been given via an MA application? May a schoo

or its billing agent send a list identifying all disabled
students to the MA agency and request a determnation of

whi ch students are MA eligible?

Both Ms. Thonpson and M. Cheney have provided us anal yses

concl udi ng that FERPA woul d not preclude school districts from

di sclosing informati on fromstudent education records to the DHFS
in order to be reinbursed under Medicaid. Notwi thstanding their
anal yses, we concur with the WDPI in its conclusion that, under
FERPA and | DEA, school districts are prohibited from di scl osing

i nformati on from student education records to the State Medicaid
agency (DHFS), absent prior witten parental consent.
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FERPA applies to educational agencies or institutions that
receive federal funds under any program adm ni stered by the
Secretary of Education. As you are aware, FERPA is a Federal |aw
that protects a parent's privacy interest in his or her child's
"education records.” In particular, FERPA affords parents the
right to inspect and review their children's education records,
the right to seek to have the records anended, and the right to
have some control over the disclosure of information fromthe
records. The term "education records" is broadly defined as:

[ T] hose records, files, docunents, and other materials,
which (i) contain information directly related to a student;
and (ii) are maintai ned by an educati onal agency or
institution or by a person acting for such agency or
institution.

20 U. S. C. 81232g(a)(4). See also 34 CPR 899.3 "Education

records.” FERPA provides that education records, or personally
identifiable information fromsuch records, may be di scl osed by

educati onal agencies and institutions only after obtaining prior
written consent of the parent, except in several statutorily 0
specified circunstances. 20 U.S.C. 8§1232g(b) (1) and (d). See

al so 34 CPR 5 99. 30.

FERPA general ly prohibits the nonconsenual disclosure of

i nformati on derived from education records, except in certain

ci rcunstances. 20 U.S. C. §1232g(b); 34 CFR 8§99.31

Accordingly, if one or nore of the exceptions are nmet, an

educati onal agency or institution can disclose education records,
or personally identifiably information from education records,

W thout prior witten consent. However, fromthe information
your office has provided, as well as the information provided by.
Ms. Thonmpson and M. Cheney, it does not appear that any of
FERPA' s exceptions to the prior witten consent provisions woul d
permt the nonconsenual disclosure by school districts of
personally identifiable informati on from education records to the
St ate Medi cai d agency.

Specifically, Ms. Thonmpson and M. Cheney provided this office
their opinions that FERPA woul d not preclude school districts
fromdisclosing information from student education records to the
DHFS in order to be reinbursed under Medicaid. A discussion of
sone of the issues raised by them as well as other issues that
relate to your inquiry, follows:
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Directory Information

In a draft docunent entitled "Parental Consent |ssues,"” prepared
by Kinney & Associates and faxed to this Ofice on July 8 by

M. Cheney, it was concluded that under W sconsin | aw (Chapter
118 of Ceneral School Operations), schools nay disclose
"directory data" w thout parental consent. The docunent st ates:
"Once the directory informati on has been utilized to determ ne
Medicaid eligibility it falls upon the Wsconsin Application for
Assi stance to provide the school with the necessary consent."

Under FERPA, schools nmay disclose "directory information" under
34 CPR 899.31 (a)(11), in accordance with the requirenments of 34
CFR 899.37. Section 99.37 requires the educational agency or
institution to notify parents of the agency's or institution's
intent to disclose specific information as directory information
W t hout consent unl ess otherwi se notified by the parent. The
name and address of the student are generally consi dered
directory information which can be discl osed w thout prior
written consent as long as the conditions in §99.37 have been
nmet and the parent has not refused disclosure of directory

i nformati on.

However, this office has consistently advised that directory

i nformati on cannot be disclosed |inked to other, non-directory

i nformati on about a student, such as special education status.
Thus, a list of the names of students who are di sabl ed and/ or who
are receiving services under Part B cannot be considered
"directory information" under FERPA and disclosed to an

unaut hori zed third party, such as the DHFS for the purposes of
ascertaining MA eligibility.

Heal t h Records

In this same docunent provided by M. Cheney, it was suggested
that nedi cal records maintai ned by schools were not "education
records" subject to FERPA or, in sonme circunstances, could be
consi dered excluded fromthe FERPA definition of "education
records.” The docunent states:

The school based services currently being provided are a
devel opnment of the [Early and Periodi c Screening, Diagnhosis,
and Treatnent (EPSDT)] program which was intended to provide
medi cal |y necessary servicesto needy children in any
setting appropriate. In nmany cases the only setting which
children coul d reasonably be expected to receive services on
a regular basis was in the school setting. Based on this
fact it is not unreasonable to conclude that schools woul d
have, and mai ntai n, health care recordsfor those students

in receipt of services. By inplenmenting the EPSDT
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requi rements the school becomes a health care provider, t he
student then may be | ooked upon as a patient, and t herefore
the records pertaining 'to that student's services becone
patient health care records. The very fact that in order to

file clainms for Medicaid a school must register as a

Medi cai d providerwi th the state Medi caid agency | ends

credibility to this reasoning . . . . Under this section the
records may be rel eased w thout infornmed consent "[t]o the
extent that the records are needed for billing, collection

or paynment of clains" or, if "[a]ccess to the patient health
care records is necessary to conply with a requirenent in
federal or state law.” In light of the nmandate present in
EPSDT. and the |IDEA anendnent[s] of 1997 the use of Medicaid
funding in exceptional education prograns is very much a
requi rement of federal |aw. [Enphasis provided.]

Consistent witht he general purpose of FERPA to protect parents’
privacy rights in their children's education records, Congress
provi ded a broad definition of "education records” that includes
any type of material directly related to a student in whatever
physical formthe institution decides to maintain it. The use of
the terns "records, files, docunents, and other materials"

i ndi cates the broad scope and general nature, of itenms that are
subject to the statute. Neither the legislative history nor the
statute supports this argunment that because certain education
records are used for a particul ar purpose, i.e., to provide
"medi cally necessary services," they lose their definition as
"education records" under FERPA. Therefore, any records relating
to a mnor student's health, such as nedical or psychol ogi cal
records, which are maintained by an educati onal agency or
institution or a party acting for the agency or institution are
"education records"” under FERPA. As such, parents have the right
under FERPA to consent tothe disclosure of those records.*

Fi nanci al A d

inaletter dated April 7, 1997, Ms. Thonpson st ates:

The [Fanily Policy Conpliance O fice] reportedly has
expressed the view that none of the exceptions [under FERPA]
woul d permit schools to rel ease special education students'

Pl ease note that records of a student which pertain to
services provided to that student under Part B are "education
records” under FERPA and are subject to the confidentiality
provi sions under |DEA (see 34 CFR 8§ 300. 560-300.576) and to al
of the provisions of FERPA
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health services records to a State Medicaid agency wi t hout
parental consent. [Footnote refers to a February 17, 1989,
letter fromthis Ofice.] By their literal ternms, however
section 1232g(b)(1)(D) and 34 C F.R 899.31(a)(4)(i) create
an exception that arguably is applicable. Section
99.31(a)(4)(i) provides that parental consent for disclosure
is not required if the disclosure is "in connection with
financial aid for which the student has applied or which the
student has received, if the information is necessary for
such purposes as to (A) [d]eternine eligibility for the
aid." Id.; see also 20 U.S.C. 81232g(b)(1)(D. Further,
section 99.31(a)(4)(ii) defines "financial aid" to denote a
"paynment of funds provided to an individual (or a paynment in
ki nd of tangible or intangible property to the individual)
that is conditioned on the individual's attendance at an
educati onal agency or institution.” Medicaid rei nbursenent
of school -based services can fairly be described as
financi al assistance that is conditioned on a child' s schoo
attendance. Therefore, we believe that the exception
described in section 99.31(a)(4) could reasonably be applied
to permt a school to release records to a Medicaid agency
wi t hout parental consent, to enable the Medicaid agency to
determ ne whether the services provided are eligible for

Medi cai d rei mbursement. We are not aware of any inquiry
requesting a formal opinion fromDCE as to the applicability
of this specific exception in the context of Medicaid

rei mbur sement cl ai ns.

FERPA permts the nonconsensual disclosure of education records
when the disclosure is "in connection witha student's
application for, or receipt of, financial aid.” 20 U S.C. §
1232g(b) (1) (D). The regul ations provide that consent is not
requi red when:

[t]he disclosure is in connection withfinancial aid for

whi ch the student has applied or which the student has
received, if the information is necessary for such purposes
as to --

(A) Determine eligibility for the aid;

(B) Determine the amount of the aid;

(C) Determne the conditions for the aid; or

(D) Enforce the terns and conditions of the aid.

34 CFR 899.31(a)(4). The Departnent has always interpreted this
provision to apply to financial aid such as student |oans and
schol arshi ps. Further, as Ms. Thonpson noted, the FERPA
regul ati ons define "financial aid"to nmean "a paynent of funds
provided to an individual . . . that is conditioned on the

i ndi vidual's attendance at an educational agency or institution.
(Enphasi s added.) Because the State Medicaid agency provides
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funds (in the formof reinbursement) to the school district and
not to the student, the financial aid exception in FERPA does not
apply. Mreover, we do not believe that financial assistanceto
school districts, in the formof MA rei nmbursenent, is conditioned
on school attendance by those children who are Medicaid eligible.

Consent Form

School s districts should ensure that parents provide witten
consent prior to any disclosures of personally identifiable

i nformati on from education records to the State Medicaid agency.
Section 99.30(b) of the FERPA regul ations requires that the
witten consent permtting disclosure of education records nust
be: (1) signed and dated; (2) specify the records that naybe

di scl osed: (3) state the purpose of the disclosures and (4)
identify the party or class of parties to whomthe disclosure my
be nade. Consent could be provided to either party, in this case
the school or the Medicaid agency, so long as it neets the

requi rements of 34 CFR §99. 30.

The consent formin the "Application and Revi ew Form for

Fi nanci al Assi stance, Medical Assistance and Food Stanps”
generally includes the information required by the FERPA
regul ati ons and can, therefore, be considered to be technically
sufficient under FERPA. Specifically, the form (1) requires

the applicant to provide their signature and the date of
signature: (2) specifies what information may be discl osed and
(3) the purpose of the disclosure: "any information that is
appropriate and necessary for the proper admnistration of

assi stance prograns authorized under Wsconsin law (. . . Medica
Assi stance of "Medicaid" . . . )"; and, (4) specifies that the
party or class of parties to whomthe disclosure mar be nade as
the State Department of Health and Social Services? However,

not hing i n FERPA woul d al | ow school districts, absent such a
signed consent, to disclose to the State Mdicaid agency a |i st
of students with disabilities, or a list of students who are
receiving services under Part B, so that the Medicaid agency can
ascertain which of these students are MA eligible.

In her letter, Dr. Pawisch asked about the advice we provided to
t he Nebraska Departnent of Education. In our July 6, 1993,

letter, we advi sed Nebraska that before disclosures are nade
pursuant to a consent provided to a third party, such as to a
State Medi caid agency, the educational agency or institution

’I't is assumed that the State's Departnent of Health and

Social Services is nowreferred to the Departnent of Health and
Fami |y Services (DHFS) and is, indeed, the state's Medicaid
agency.
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shoul d assure itself "that the consent has been signed and dated
in accordance with the above discussed requirenents.” In that
regard, Dr. Pawlisch asked whether school districts "nust have a
copy of the signed formin its possession prior to releasing

i nformati on” or whether there are other acceptable ways in which
a school "may confirmthat inforned consent has been given via an
MA application."

In January 1993, 899.30(a) of the FERPA regul ati ons were anended
to read:

The parent . . . shall provide a signed and dated witten
consent beforean educational agency or institution

di scl oses personally identifiable information fromthe
student's education records, except as provided in 899.31

(Enphasi s added.) Thus, FERPA now permts a school to disclose

i nformati on fromstudent education records to a third party who
has been provided consent bythe parent. The regul ati ons do not
require that the school obtain a copy of the consent fromthe
third-party. However, schools should be reasonably assured that
such a consent exists and neets the requirenents of §99. 30,
especi ally when the school is not aware of the consent process
used by a third party. Wth regard to the consent formin the

W sconsin "Application and Review Form for Financial Assistance,
Medi cal Assistance and Food Stanps,” this Ofice has determn ned
that it nmeets the requirenments of 899.30. As such, schoo
districts do not have to seek any other assurances regarding the
consent.

In her April 18 letter to this Ofice, Dr. Pawlisch encl osed a
copy of an April 3 letter fromtw nenbers of Wsconsin' s Joint
Legi sl ative Council's Special Conmittee on Prograns for

Devel opnental |y Di sabled Persons. In the April 3 letter, the

| egi slators expressed their concern that parents be provided with
nore information regarding the disclosure of education records
under the school -based services (SBS) benefit under the MA
program Enclosed with their letter was a sanple consent form
found in the Wsconsin Medicaid Provider Handbook, utilized by
school districts "to verify MAeligibility and bill the MA
program for services." In a July 16 tel ephone conversation

Dr. Pawisch and Ms. Nancy Hol | oway, Director, Student Services/
Prevention and Wl |l ness, inforned Ellen Canmpbell of my staff that
this consent formis presently used by some schools in Wsconsin.
Dr. Pawlisch and Ms. Holloway expl ained that, should it be
necessary to obtain parental consent prior to disclosing

i nformati on fromstudent education records to the State Medicaid
agency, this consent formcould be used to obtain parenta

consent fromparents in all schools in Wsconsin
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In their letter, addressed to Secretary Joseph Leean, Departnment
of Health and Fanily Services, Senator Kinberly Plache and
Representative Bonnie Ladwi g state the foll ow ng:

Currently, schools nust obtain the informed, witten consent
of a parent or guardian of a pupil before disclosing
personal ly identifiable informati on and student records to
either (1) obtain MA eligibility information; or (2) bil
the MA program for these services. The Bureau of Health
Care Financing, Department of Health and Fanmily Services
(DHFS), provided the Special Conmttee with the portion of
the Wsconsin Medicaid Provider Handbook expl ai ning the

[ school - based services] benefit, as well as the sanple
consent formused by school districts to verify MA
eligibility and bill the MA program for services .

In review ng the sanple consent form and hearing concerns of
parents of children with disabilities in the school system
we request that the DHFS and the Departnent of Public
Instruction modify this consent formas foll ows to provide
nore clarity to parents .

Senat or Pl ache and Representative Ladwi g provi de sonme suggestions
regardi ng nodi fying the consent formin order to ensure that
parents are nore fully informed of the program One of their
reconmendati ons pertinent tothis discussion is the follow ng:

In the section of the letter where the actual consent is

gi ven by parents, the parent should be required to
specifically authorize the school district not only to

rel ease infornmation to the MA program but to file clains
with the MA program for reinbursenent of services. Although
this is explained in the top half of the sanple consent
form the consent formis nisleading in that it does not
include this information in the actual consent |anguage.

If an educational agency or institution wi shes to continue to
recei ve Federal funds, it must conply with FERPA s provisions on
t he disclosure of education records. Conpliance with portions of
a State law that conflict with FERPA may jeopardi ze conti nued
eligibility to receive Federal education funds. However, nothing
i n FERPA woul d prevent a school district or State from
establ i shing additional privacy rights for parents. Although, as
di scussed above, we believe that the consent signed by parents
whose children are Medicaid eligible is technically sufficient to
nmeet the requirenments of FERPA, it would not be contrary to FERPA
for the State to require that school districts take additiona
steps in order to nore fully informparents of what information
is being disclosed fromtheir children's records and the purposes
of those discl osures.
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A review of the consent formfound in the Wsconsin Medicaid
Provi der Handbook indicates that the consent does generally neet
the requirenents of 8§99.30. Therefore, school districts may
wish to use this formto obtain consent from parents of children
recei ving special education and rel ated services, who have not
al ready provided consent through the State Medi cai d agency
consent procedures, so that the school nmay disclose education
records where necessary to seek reinbursenment fromthe State
Medi cai d agency. However, we agree with Senator Plache and
Representative Ladwi g's suggestion that the consent formitself
i ndi cate the purposes of the disclosure. W woul d al so suggest
that, instead of stating that the disclosure is nmade to

"Medi caid," the appropriate State agency be not ed.

Billing Agents for School s

One of the questions that has been raised with regard to the
Medi cai d rei nmbursenent issue is whether FERPA prohibits schoo
districts fromcontracting with private conpanies for the

pur poses of confirmng a student's Medicaid eligibility and
preparing Medicaid clains for the reinbursenents process. As
expl ained nore fully bel ow, FERPA does not restrict schools in

thi s manner.

As noted in the definition of "education records," FERPA' s
privacy protections are extended explicitly to records and

mat eri al s mai ntai ned by persons "acting for" an educati onal
agency or institution. In so doing, FERPA recogni zes that

educati onal agencies or institutions do not necessarily perform
all operations and services on an i nhouse basis and, in fact,
frequently obtain professional, insurance, and ot her business
services in consultation with individuals and organizations
outside the institution, such as attorneys, accountants, and
collection agents. In short, it is our opinion that FERPA s

prior witten consent requirenent was not intended to and does
not prevent institutions from disclosing education records, or
personally identifiable informati on from education records, to
out si de persons perform ng professional, business, and rel ated
services an part of the operation of the institution.
Accordingly, a school district may di scl ose education records, or
personally identifiable informati on from such records, to a
consul ting agency without prior witten consent if that agency is
perform ng a service for the school district that it would

ot herwi se have to performfor itself.

FERPA est ablishes certain recordkeeping requirenents regardi ng
requests for access to and disclosures of education records. In
this regard, FERPA states:

Each educational agency or institution shall maintain a
record, kept with the education records of each student,
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which will indicate all individuals [except as provided

bel ow], agenci es, or organi zati ons whi ch have requested or
obt ai ned access to a student's education records naintained .
by such educational agency or institution, andwhich wll

i ndicate specifically the legitimte interest that each such
person, agency, or organization hasin obtaining this

i nformation . .

20 U.S. C. 81232g(b)(4)(A). See 34 CFR 899.32. FERPA al so

provi des that an educational agency or institution does not have
to keep a record if the request was fromor the disclosure was
to: 1) the parent or eligible student; 2) a school official

wi thin the educational agency or institution who is determned to
have a legitimate educational interest; 3) a party with witten
consent; 4) a party seeking directory information; or 5) a party
requesting or receiving the records as directed by a Federal
grand jury or other |aw enforcenent subpoena when the issuing
court or agency has ordered that disclose the existence or the
contents of the subpoena or the information furnished in response
to the subpoena not be disclosed. 34 CFR §99. 32(d).

Therefore, under this provision, a school district nmust record
any di sclosures nade to a billing agent. However, if the consent
formused by the school district indicates that information, in
addition to being disclosed to the State Medi caid agency, is also
di scl osed to the specific billing agent for processing purposes,
and the school district secures a parent's consent, then no
recordati on has to be made:

Under 899. 31, neither a school district nor a party acting for
the school district, such as a billing agent, could disclose
education records to the State Medi caid agency to confirma
student's Medicaid eligibility without prior witten parental
consent. FERPA woul d not prohibit a consulting agency perforning
services for a school district fromobtaining a |ist of Medicaid
eligible students fromthe State Medi caid agency and conpari ng
that list with a list of students to whomthe school has provided
nmedi cal services because no i nproper disclosure of education
records woul d have occurred. However, a school district or a
party acting for the school district, such as a consulting

agency, could not disclose information froma student's education
records to an. outside party in connection withpreparing Medicaid
claims unless the prior witten consent ofthe parent is

obtai ned. O course, nothing in FERPA woul d prevent a schoo
district fromobtaining a list of Medicaid eligible students from
the State Medicaid agency directly, rather than working through a
consul ti ng agency.
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El ectroni c Data Matchi ng

In a June 2, 1997, letter to the WDOPI Ofice of Legal Affairs,
M. Joseph Kinney states the foll ow ng:

. . . Kinney & Associates, Inc., is under contract with
[ M I waukee Public School System (MPS)] to perform Medicaid
billing for school based services. Qur responsibilities

i nclude determ ning which students are Medicaid eligible.
This eligibility identification activity is carried out

t hrough a contractual relationship we have with the EDS, a
private conpany who has a copy of the State's Medicaid
eligibility file. For a fee based on tine utilizing their

i nquiry system EDS all ows us to search the electronic file
of Medicaid eligibles and extract information fromrecords
we sel ect. EDS does not keep any record of the inquiries we
nake. The only record they keep is that of the amount of
tinme we are signed on to their system. . . . The use of this
blind inquiry process can solve a major problemfor the

W sconsin schools. This nethod allows the schools to
concentrate their Medicaid claining efforts to only the
Medi caid eligible portion of their school population and to
do so without violating the FERPA confidentiality

requi rements. [Enphasis provided.]

As expl ai ned above, nothing in FERPA woul d prevent a school
district fromcontracting with a billing agent ("party acting
for") for the purposes of confirmng a student's Medicaid
eligibility and for preparing Medicaid clains for reinbursenent.
Because, in the scenario presented above, information from
student education records is disclosed, w thout consent, only to
the billing agent under contract to the school district and not
to the Medicaid agency, FERPA would not prohibit a 'school, or a
party acting for the school, from accessing such a data base for
t he purposes of extracting and matching Medicaid eligibility
information with information from student education records.

| DEA Anend to of 1997

Finally, in Dr. Pawisch' letter of June 25, she notes:

The reaut hori zati on of | DEA has raised additional questions

relative to Medicaid billing. Wsconsin law currently
permts school districts to bill Medicaid for certain
services provided at school to a disabled child pursuant to
a child' s individualized education program. . . Questions
have ari sen whet her changes in | DEA woul d now require schoo
districts to bill Medicaid for such services

However, the issue of parent consent remains even if the
| DEA mandates school districts to bill Medicaid.
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We have consulted with OSEP, and they have advi sed us of the
following. The 1997 Amendnents to IDEA require the State

educati onal agency (SEA), through the Chief Executive Oficer or
t he designee of that officer, to ensure that an interagency
agreenent or .other mechanismfor interagency coordination is in
ef fect between the SEA and each public agency that is obligated
under Federal or State |aw, or assigned responsibility under
State policy, to provide or pay for any services that are

al so consi dered special education or related services. See
8612(a)(12)(A) and (B). If a public agency other than an

educati onal agency, such as the State Medicaid agency, is
obl i gated under Federal or State |aw, or assigned responsibility
under State policy, to provide or pay for any services that

are al so considered special education or related services that
are necessary for ensuring a free appropriate public education
to children with disabilities within the State, that public
agency nust fulfill that obligation or responsibility, either
directly or through contract or other. arrangenment. See
8612(a)(12)(B)(i).

The interagency agreenment or mechani sm between the SBA and any
publ i c agency responsible to provide or pay for special education
or related services nmust include a nethod for defining the
financial responsibility of each agency for providing or paying
for special education and related services to ensure a free
appropriate public education to children with disabilities. The
financial responsibility of the public agencies other than
educati onal agencies, such as the State Medicaid agency and ot her
public insurers of children with disabilities, shall precede the
financial responsibility of the LEA It nust al so include
conditions, terms, and procedures under which a LEA will be

rei mbursed by ot her agencies and procedures for resolving

i nteragency disputes. 8612(a)(12) (A (i)(ii) and (iii). If the
public agency other than the educational agency fails to provide
or pay for the special education and rel ated services, the LEA
shal | provide or pay for such services to the child so that the
child is ensured a free appropriate public education, then obtain
rei mbursement for the services fromthe other public agency.
8612(a)(l12)(B)(ii).

The Departnent is currently review ng the above provisions, along
with other provisions of the | DEA Anendnents of 1997, to
determ ne the extent that guidance in the form of proposed
regul ati ons or other types of non-regul atory gui dance will be
needed. However, the Amendnents regarding the obligations of the
SEA, LEAs, and other public agencies to provide and pay for
services for children with disabilities do not alter the
protections afforded under FERPA that prohibit unauthorized

di scl osure of personally identifiable information contained in
educati on records w thout parental consent.
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I trust that the above information is hel pful to you. Should you
have further questions regarding this issue, please do not
hesitate to contact this Ofice again.

Si ncerely,

Al

LeRoy S. Rooker
Di rector
Fami |y Policy Conpliance Ofice

cc: Dr. Juanita S. Pawlisch
Assi st ant Superi nt endent.

Ms. Phyllis D. Thonpson
Covi ngton & Burling

M. Frederick D. Cheney
Ki nney &. Associates, Inc.,

Thomas Hehir
Di rect or
O fice of Special Education Prograns



	agency (DHFS), absent prior written parental consent.
	relate to your inquiry, follows:
	in receipt of services. By implementing the EPSDT
	of the provisions of FERPA.
	(Emphasis added.) Because the State Medicaid agency provides
	agency.

