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Page 2 — Ms. Judith A. Gran and Ms. Catherine Merino Reisman 

writing to the carrying out of the activity for which his or her consent is sought. For purposes 
relevant to your inquiry, 34 CFR §300.622(b)(1) permits personally identifiable information to 
be released to officials of participating agencies for the purpose of meeting a requirement of part 
300 (the regulations for Part B of the IDEA). Because due process hearings involve testimony 
and evidence and other discussions of personally identifiable information about the child who is 
the subject of the hearing, the confidentiality provisions are applicable in the hearing context. 
Thus, OSEP interprets this provision to mean that, absent parental consent, officials of 
participating agencies who are not authorized to attend the hearing under 34 CFR 
§300.512(a)(1)-(2) may not attend or have access to personally identifiable information from a 
closed hearing, unless such disclosure is necessary to meet a requirement of part 300 with 
respect to the child who is the subject of the hearing. 34 CFR §300.622(b)(1). In implementing 
State criteria for attendance, or in the absence of such criteria, OSEP believes that the hearing 
officer is in the best position to ensure that the confidentiality of personally identifiable 
information is properly protected and that standard legal practice is followed in the due process 
hearing. See 71 Fed. Reg. 46705 (Aug. 14, 2006). 

As previously noted, the requirements of FERPA also are relevant to your inquiry because 
personally identifiable information from the education records of the child who is the subject of 
the due process hearing would be disclosed at the hearing. Under FERPA, the term "education 
records" is broadly defined to mean those records directly related to a student and maintained 
by an educational agency or institution (such as a school or school district) or by a party acting 
for the agency or institution. FERPA is administered by the Department's Family Policy 
Compliance Office (FPCO) and that office has provided the following information with respect 
to your inquiry. 

Under FERPA, an educational agency or institution may not disclose education records, or 
personally identifiable information from education records, without the parent or eligible 
student's written consent, unless an exception to the prior consent requirement applies. (An 
"eligible student" is a student who has reached 18 years old or is attending a postsecondary 
institution at any age.) FERPA requires that the consent for disclosure of education records be 
signed and dated. The consent must also specify the records that may be disclosed, state the 
purpose of the disclosure, and identify the party or class of parties to whom the disclosure 
may be made. 34 CFR §99.30. 

One of the exceptions to FERPA's prior written consent requirement (§99.31(a)(1)) permits the 
disclosure of personally identifiable information from education records to school officials, 
within the agency or institution, whom the agency or institution has determined to have 
"legitimate educational interests." Typically, a school official has a "legitimate educational 
interest" if the official needs to review an education record in order to fulfill his or her 
professional responsibility. Section 99.7(a)(3)(iii) of the FERPA regulations requires an 
educational agency or institution to include in its annual notification of rights under FERPA a 
statement indicating whether it has a policy of disclosing personally identifiable information 
under §99.31(a)(1), and, if so, a specification of the criteria for determining which parties are 
school officials and what the agency or institution considers to be a legitimate educational 
interest. Accordingly, in order for LEA employees who are not directly involved in the hearing 
or the education of the child, i.e., who do not have a legitimate educational interest in the 
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