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Dear Mr. Bieker:

Thisisin response to your letter to the Office of Specid Education Programs (OSEP)
dated March 8, 2000, in which you seek assstance in clarifying the disclosure and |EP
meeting atendance requirements gpplicable to 18 year-old students with disabilities
and their parents. We are assuming that based on the information set out in your
inquiry, under Kansas law, the rights accorded to parents transfer to the student when
the student attains the age of mgjority under State law (age 18), unless the student has
been determined to be incompetent.

Y our inquiry seeks our views regarding the requirements of Part B of the Individuas
with Disabilities Education Act (Part B), as well as gpplicable requirements of the

Family Educationd Rights and Privacy Act of 1974 (FERPA) and itsimplementing
regulations at 34 CFR Part 99. The Part B regulations at 34 CFR §8300.560.300.577
incorporate and cross-reference the regulations under FERPA. See 34 CFR
8300.561(8)(3). FERPA is administered by the Department's Family Policy Compliance
Office (FPCO). Therefore, members of my staff also have consulted with representatives
of FPCO in developing some portions of the responses that follow.

Y our letter presents two scenarios, each of which is described below and followed
by OSEP's response.

1. Inthefirst scenario, an 18 year-old student with a disability livesat homewith
his parents, and is claimed as a dependent by his parentsfor Federal incometai
purposes. According to your letter, the student hasindicated to the school
district that he does not want his education recor ds disclosed to his parentsor to
have his parents attend hisindividualized education program (I EP) mesting.
You indicate that the school district isinvoking the exception to the prior
consent requirement in FERPA since the parent claimsthe student asa
dependent for Federal income tax pur poses.

Under 34 CFR 8300.571(8)(1) of the Part B regulations and 34 CFR §99.30 of the
regulations implementing FERPA, an educationa agency or inditution must obtain

the prior consent of the parent or digible student before disclosing persondly
identifiable information in education records. Section 99.31 of the FERPA regulations
contains
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eleven exceptions to the prior consent requirement, which educationa agencies or
ingtitutions are permitted to invoke. The Part B regulation at 34 CFR 8300.571(b)
crossreferences the exceptions to the prior consent requirement in the FERPA
regulation. These exceptions can be invoked regardless of whether the prior consent of
the parent or digible sudent is required under FERPA, and regardless of whether rights
accorded to parents under Part B transfer to students who reach the age of mgjority
under State law that is gpplicable to al students. .

Under 34 CFR 8§99.31(&)(8), the prior consent of the parent or digible student "is not
required if [t]he disclosureis to parents of a dependent student, as defined in section 152
of the Internal Revenue Code of 1954." Thus, since under FERPA, it is permissble for
an educationd agency or inditution to invoke any of the exceptions set out at 34 CFR
§899.31(a), the schoal digtrict may, without the consent of the parent or digible student
(under FERPA, a student over 18 years of age, and under Part B, a student to whom
parental rights accorded under Part B are transferred), disclose information from the
student's education records to the parents pursuant to one of the specific exceptionsto
the prior consent requirement under §99.31.

Your letter dso indicates that the public agency intends to invite the parents to the
student's | EP meeting and to invoke the provision at 34 CFR 8300.344(a)(6), which
permits the parents or public agency, a their discretion, to invite "other individuas

who have knowledge or specid expertise regarding the child to their child's IEP
meseting." It is OSEP's view that the presence of an individua who has been determined
to have knowledge or specid expertise regarding the child a an IEP meeting, which is
specifically authorized by Part B at 20 U.S.C. § 1414(d)( 1)(B)(vi), does not conflict
with FERPA or the confidentidity of information requirementsin Part B.

Under 34 CFR 8300.344(c) of the Part B regulations, "[t]he determination of the
knowledge or specid expertise of any individua described in paragraph (8)(6) of this
section shdl be made by the party (parents or public agency) who invited the individua
to be amember of the IEP." Therefore, the transfer of rights accorded under Part B to a
student who attains the age of mgority under State law does not dter the discretionary
authority of aschool district under 34 CFR 8300.344(8)(6) to invite the parent to the
|EP meeting as an individua who has knowledge or specid expertise regarding the
child, provided that the public agency has determined that the parent possesses the
requisite knowledge or specia expertise regarding the child. 34 CFR §300.344(c).

Further, there isno provison in Part B that gives either the parent or the public agency
the authority to veto the participation of an individua sdected by the other party to
attend an |EP meeting at the parent's or agency's discretion, so long as the party seeking
to bring the individua to the meeting has gppropriately determined that the individua
possesses the requisite knowledge and specid expertise regarding the child. It is difficult
to imagine that a public agency could not reasonably make this determination in the case
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of the student's parent, unless, for example, the parent and the student were estranged
and the student had no recent contact with the parent.

2. Inthe second scenario, the facts are the same, except that the student does not live
with the parent and is not claimed as a dependent for Federal income tax purposes.
Therefore, you ask whether persondly identifiable information from the student's
records can be disclosed to the parent without the student's prior consent and
whether the parents can attend the student's | EP meeting at the public agency's
discretion, without violating FERPA.

Under Part B and FERPA, the student's consent would be required in order for
persondly identifiable information in the student's records to be disclosed to the parents,
unless one of the exceptions to the prior written consent requirement were gpplicable. In
the absence of the requisite consent, we find no basis for the school didtrict to release
persondly identifiable information from the student's records to the parent. Although the
student could properly bar the parent from ingpecting and reviewing the student's
records, we find nothing in Part B that would prohibit the school digtrict from inviting
the parent to the student's IEP meeting, so long as the school didtrict has reasonably

determined that the parent possessed the requisite knowledge and specia expertise
regarding the child. 34 CFR §300.344(c).

We hope that you find this explanation hdpful. If you would like further assstance,
please contact Dr. JoL eta Reynolds of OSEP at (202) 205-5507 or Ms. Delores

Barber, the Kansas State contact for Part B in the Monitoring and State Improvement
Panning Divison at (202) 205-9033.

Sincerdly,

Kenneth R. Warlick
Director
Office of Specid Education Programs



