UNITED STATES DEPARTMENT OF EDUCATION

OFFICE OF SPECIAL EDUCATION AND REHABILCTATNE
SERVICES

MAR 191999
Susan Luger, C. S. W
Educat i onal Consul t ant and
Advocat e
15 West 75t h Street New York, New
Yor k

Dear Ms. Luger:

This is in response to your letter witten to the O fice of
Speci al Education Prograns (OSEP) dated Decenmber 22, 1998,
concerning 8612 (a)(10)(C) (ii) of the Individuals with

Di sabilities Education Act Amendnments of 1997, Pub.L. 105-17
(I DEA "97). The purpose of your inquiry is to ascertain

whet her-,, under |IDEA '97, parents seeking reinmbursenent froma
public agency for all or part of the cost of a unil ateral
private school placenent because they believed that the public
program offered to their child would deny their child a free
appropriate public education (FAPE) nust have enrolled their
child in a public programas a prerequisite to the award of
rei mbursenent for the cost of the private school placenment from
t he public agency.

The statutory provision at issue is 8612(a)(10)(C) of I|IDEA '97
whi ch concerns “Paynment for Education of Children Enrolled in
Private Schools Wthout Consent of or Referral by the, Public
Agency." Al of 8612(a)(10)(C) was added to the Statute by | DEA
197.

Subparagraph (i) of 8612(a)(10)(C) of IDEA '97 provides that, in
general, a public agency is not required "... to pay for the
cost of education, including special education and rel ated
services, of a child with a disability at a private school or
facility if that agency nade a free appropriate public education
available to the child and the parents elected to place the
child in such private school or facility." However, under
subparagraph (ii), "a court or a hearing officer may require the
agency to reinburse the parents for the cost of that enroll nent
if the court or hearing officer finds that the agency had not
made a free appropriate public education available to the child
in a tinmely manner prior to that enrollnment."” Neverthel ess,
subparagraph (C)(iii) explains that the cost of that

rei mbursenent may be reduced or denied
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(r)y if -_

(aa) at the nost recent |EP neeting that the parents
attended prior to renoval of the child fromthe public
school, the parents did-not informthe |EP teamthat they
were rejecting the placenment proposed by the public agency
to provide a free appropriate public education to their
child, including stating their concerns and their intent to
enroll their child .°: .a private school at public expense:
or
(bb) 10 business days (including any holidays that occur

on a business day) prior to the renoval of the child fromthe
public school, the parents did not give witten notice to the
public agency of the information described in [this section,

unl ess an exception set forth at (iv) of this section applies];
(1) if, prior to the parents' renoval of the child fromthe
public school, the public agency inforned the parents, [through
the applicable notice requirenents], of its intent to evaluate
the child (including a statenent of the purpose of the

eval uation that was appropriate and reasonable), but the parents
did not make the child available for such evaluation: or (II11)
upon a judicial finding of unreasonabl eness with respect to
actions taken by the parents. 8612 (a) (10) (C (iii) of |DEA

' 97.

In our view, it does not appear that the question presented by your
query -- nanely, whether actual receipt of sonme formof specia
education and related services froma public agency is a prerequisite
for a parent's ability to seek tuition reinbursenent for all or part
of the cost of their child s unilateral private school placenent --
is answered by 8612(a)(10)(C) of IDEA '97. W do not view
8612(a)(10)(C) as foreclosing categorically an award of rei nbursenent
in a case in which a child has not yet been enrolled in specia
"education and rel ated services under the authority of the public
agency. Reinbursenent is an equitable renedy that courts and hearing
officers may order in appropriate circunstances. |In such a case, a
parent may wi sh to avail himor herself of due process and judicial
action, so that a hearing officer or court can determ ne whet her

t here has been a denial of FADE, and, if so, whether and to what
extent tuition reinbursenment woul d be warranted.
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We hope that you find this explanation helpful. If you would like further assistance,
you can contact Ms. Rhonda Weiss or Dr. JoLeta Reynolds of OSEP at (202) 205-9053
or (202) 205-5507, respectively, or Carolyn Smith, the New York State contact in the
Monitoring and State Improvement Planning Division at (202) 2059159.

Sincerely,

Thomas Hehir

Director
Office of Special Education
Programs

cc: Mr. Lawrence C. Gloeckler
New York State Education
Department



