UNITED STATES DEPARTMENT OF EDUCATION

OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES

DEC 8 1997

Your letter to President dinton, dated Cctober 14, 1,997, has
been forwarded to the U S. Departnment of Education, Ofice of
Speci al Education Prograns (OSEP), for response.

As a teacher in the Public School, you express your
concern about what you believe to be the inability of schoo

adm nistrators to discipline disabled students. You also state
that a student with an individualized education program (lEP) is
currently protected from being expelled fromschool. This is not
the case. Let me say unequivocally that it has never been the
Department of Education's position that a student with a
disability is exenpt fromdiscipline solely because of the
student's status as a disabled student if the student's

m sconduct is not a manifestation of his or her disability.

It has al ways been the position of this Adm nistration that our
school s must be safe, disciplined, and drug-free. The
Individuals with Disabilities Education Act Anendnents of 1997
(I DEA ' 97) expands the authority of school officials to protect
the safety of all children while ensuring that essential rights
and protections are available to students with disabilities.
Section 615(k) of |IDEA '97 addresses the options available to
school authorities in disciplining disabled students and sets
forth procedures that nust be followed in taking disciplinary
actions. A copy of that section is enclosed for your

i nformati on.

In general, a school may change the placenent of a disabled child
to an appropriate interimeducational setting, another setting,

or suspension for up to 10 school days (to the extent such
alternatives would be applied to nondi sabled children). See | DEA
'97,8615(K) (1) (A (i).

Furthernore, 8615(k)(1)(A)(ii) states that if a disabled student
brings a weapon to, or knowi ngly possesses or uses, or sells or
solicits the sale of, illegal drugs at school or a schoo
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function, school personnel may order a change in the placenent of
the child to an appropriate interimalternative educationa
setting for the sane anount of tinme that a child without a
disability would be subject to discipline, but for not nore than
45 days. In addition, under 8615(k)(2), schools may go to a
hearing officer for placenent of a disabled student in an
alternative educational setting for up to 45 days if the student
is substantially likely to injure hinself or others. Previously,
only a court had that authority. Mreover, if, following a
review of the child s disability and the behavi or which caused
the disciplinary action, it is determ ned that the behavior of
the child was not a manifestation of the child s disability, the
di sci plinary procedures applicable to children w thout
disabilities may be applied to the child. This means that if
nondi sabl ed chil dren are suspended or expelled for a particular
violation of school rules, the child with disabilities may al so
be suspended or expelled. Note, however, that the statute
requires that a free appropriate public education (FAPE) nmust
continue to be provided to all disabled students, including those
students who have been suspended or expelled from school

Section 615(k)(5) (A) of IDEA' 97.

It is inportant to renenber that prior to the enactnent of
speci al education legislation in 1975, nost disabled children
were receiving little, if any, appropriate education. The focus
of the current lawis for children with disabilities to be
educated with nondi sabled children in regular classes and in the
general curriculum Such focus is to help disabled children
becone i ndependent and productive nenbers of their conmunities.
The | aw al so i ncludes provisions which seek to prevent the need
for disciplinary action, such as | EP team consi deration of
strategi es to address behavi or which inpedes a child s |earning
or the learning of others (8614(d)(3)(B)(i)), and inclusion of
the regul ar education teacher on the IEPteam
(8614(d)(1)(B)(ii)). Note also that the IEPteam nust address

t he behavior that resulted in disciplinary action by devel oping a
behavi oral intervention plan, if one did not already exist, or
reviewi ng and nodi fying, as necessary, an existing one. Section
615 (k) (1) (B)of |DEA '97.

For your information, | am enclosing an OSEP nenorandum t hat
provides initial guidance on the requirenents of IDEA '97 as they
relate to the discipline of children with disabilities. | also

am encl osing the Departnment's Notice of Proposed Rul emaki ng on
IDEA '97, whi ch was published on October 22, 1997.

We hope that you find the above expl anati on and the encl osed
information helpful in clarifying sone of the discipline
provisions of IDEA '97. If you would like further information,
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you may wi sh to contact the persons whose nanmes and tel ephone
nunbers appear on OSEP Menorandum 97-7, or Ms. Hel en Eano, your
State contact in the Monitoring and State | nprovenent Pl anning
Division, at (202) 205-9583.

Si ncerely,
Uppins A

Thomas Hehi r

Di rector

O fice of Special Education
Pr ogr ans

Encl osur es
cc: M. Robert Runkel

Mont ana OfFfice of
Public Instruction
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