UNITED STATES DEPARTMENT OF EDUCATION

OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES

NOV 13 1998

Dear

This is in response to your |letter dated in
whi ch you relate your continuing difficulties in securing what
you believe to be appropriate public educational services for

your | renmenber neeting you in and
certainly regret the arduous process that you and your famly
have undergone over the past several years in relation to

_ education. | also amaware that you have filed a
conplaint with the Depart ment of Educati on,
requested a Secretarial review, and when these nechani sns were
not successful, initiated a due process hearing, but still were

unable to obtain the relief you were seeking.

In I'ight of successful private school placenent,
and your inability to obtain relief through applicable due
process or State conplaint procedures, | thought you would find

hel pful this brief summary of the Individuals with Disabilities

Educati on Act Amendnents of 1997, Pub.L. 105-17 (IDEA '97), that
are relevant to disabled children unilaterally placed at private
schools. A copy of the relevant provision (8612(a)(10)) in | DEA

'97 is enclosed for your information.

Section 612(a)(10) addresses and clarifies obligations of States
and school districts to children in private schools.

Subpar agraph (A) of 8612(a)(l0) requires that parentally-placed
private school children with disabilities be allowed to
participate in prograns assisted or carried out under Part B of

| DEA (Part B), consistent with their nunber and |location in the
State. The anounts expended on such children are limted to a
proportionate share of Federal funds nade avail abl e under Part B,
(8612(a)(10)(A)(i)(1)), and there is no requirenment to expend
state and | ocal funds for services to parentally-placed private
school disabled children. However, the services that are

provi ded to these students nust be determ ned through a process
of consultation between the school district and appropriate
representatives of private school students. Current regul ations
provide that, in determ ning which children will be served, what

600 INDEPDENDENCE AVE.. S. W. WASHINGTON. D.C. 20202

Our mission is to ensure equal access to education and to promote educational excellence throughout the Nation.



Page 2-

services will be provided, and how those services will be

provi ded, the LEA nust consult with appropriate representatives
of private school students. 34 CFR 876.652. The consultative
process is to ensure that there is a genuine opportunity for the
views of the private school children, through their
representatives, to be expressed and consi dered. Further, the
services that are actually provided nust be conparable in quality
to the services provided public school disabled students. 34 CFR
§76. 654.

Wiile there is a process for determning the manner in which
public agencies neet their obligations to parentally-placed

di sabl ed children, the Departnment's |ongstanding position is that
there is no requirenment to serve every parentally-placed private
school disabled child, and parentally-placed private school
children with disabilities do not have an individual entitlenment
to services under Part B. Regulations for Part B, initially
published in 1977, have not required public agencies to pay for a
child s education at a unilateral private school placenent if a
publ i c agency has nade FAPE available to the child. See 34 CFR
300. 403(a). However, the public agency nust nake FAPE avail abl e
to the child should the parents elect to return the child to the
public school program

Subpar agraph (B) of 8612(a)(10) addresses school districts
obligations to provide special education and related services to
di sabl ed children placed at a private school by a public agency
when the agency cannot make FADE avail able to such children in
the prograns that it conducts or reasonably could be expected to
initiate. Under these circunstances, the disabled children who
are publicly-placed at private schools nust receive speci al
education and rel ated services in accordance with an

i ndi vi dual i zed education programat no coat to the parents.
Publicly-placed children with disabilities and their parents have
all the rights they would have if served directly by a public
agency. See 34 CFR §300. 401

A new subparagraph (C) was included in 8612(x)(10) of |IDEA '97
and further clarifies that, in general, a public agency is not
required " to pay for the cost of education, including special
education and rel ated services, of a child with a disability at a
private school or facility if that agency made a free appropriate
public education available to the child and the parents el ected
to place the child in such private school or facility.”
8612(a)(10)(O) (i) of IDEA '97. However, under subparagraph

(O (ii), "a court or a hearing officer may require the agency to
rei mburse the parents for the cost of that enrollnent if the
court or hearing officer finds that the agency had not nade a
free appropriate public education available to the child in a
timely manner prior to that enrollment." Neverthel ess,
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subparagraph (C) (iii) explains that the cost of that
rei nbursenent may be reduced or deni ed--
(ry if--

(aa) at the nost recent |IEP neeting that the
parents attended prior to renoval of the child fromthe
public school, the parents did not informthe |IEP team
that they were rejecting the placenent proposed by the
public agency to provide a free appropriate public
education to their child, including stating their
concerns and their intent to enroll their child in a
private school at public expense; or

(bb) 10 business days (including any holidays that
occur on a business day) prior to the renoval of the
child fromthe public school, the parents did not give
witten notice to the public agency of the infornmation
described in [this section, unless an exception set
forth at (iv) (e.g. the parents had not received notice
of the notice requirenent pursuant to 8615 of |DEA '97)
woul d appl y];

(rr) if, prior to the parents' renoval of the child
fromthe public school, the public agency infornmed the
parents, [through the applicable notice requirenents], of
its intent to evaluate the child (including a statenent of
t he purpose of the evaluation that was appropriate and
reasonabl e), but the parents did not make the child
avai | abl e for such eval uation; or

(I'11) upon a judicial finding of unreasonabl eness
W th respect to actions taken by the parents.

8612(a)(10) (O (iii) and (iv) of IDEA '97.

It appears that you al ready have conpl eted a due process hearing
and appeal thereof regarding publ i c educati onal
services. Part B does not establish specific tinme franmes
governing the filing of requests for due process hearings or
judicial appeals of hearing decisions, and as long as a State's
tineline for filing is reasonable it would not conflict with
Part B. Traditionally, courts have inposed anal ogous State
statutes of limtations on both requests for due process hearings
and judicial appeals of those hearing decisions. You may wi sh to
consi der raising any issues that may not yet have been addressed
at the admnistrative level, and for which no valid statute of
l[imtations has expired, to try to obtain a resolution of your
concer ns.
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Again, | amvery pleased to hear that has
progressed considerably in the past several years, and sincerely
regret the difficulties you have experienced in obtaining what
you believe are appropriate educational services for

We appreciate the tinme you have taken to wite and

share your concerns, and w sh continued success in
school .

Si ncerely,

}-MM"-._/‘L

Thomas Hehir

Di rector

O fice of Special Education

Pr ogr ans

Encl osure

CC:



