UNITED STATES DEPARTMENT OF EDUCATION

OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES

JUN 11 1997
M. Richard Steinke

State-Director

c/o Jerry Wiite

Maryl and State Departnment of Education

Di vi si on of Special Education

200 West Baltinore Street.

Bal ti more, Maryland 21201- 2595

Dear M. Steinke:

This letter sets out ny decision concerning allegations nade by
(the Conpl ai nant) agai nst
Publ i c Schools ( ) that | agreed to reviewin a letter to
dat ed | apol ogi ze for the del ay
in issuing ny decision

The Complainant's allegations were the subject of an
i nvestigation conducted by the Maryl and State Departnent of
Education (MSDE). MSDE issued its final decision on

| agreed to review the portion of MSDE s decision that
addr essed refusal to conpel non-agency enpl oyees to appear
as witnesses in a due process hearing.

In letters dated I invited the Conpl ai nant
and MSDE to submit within 30 days additional information or
document ati on regarding MSDE s decision is this matter. Both the
Conpl ai nant and MSDE submitted additional information.

The Conpl ai nant al | eges that was i nproperly denied the
Qpportunity to confront, cross-exam ne, and conpel the attendance

of necessary w tnesses at a due process hearing in violation

of Part B of the Individuals with Disabilities Education Act

(Part B) and its inplenmenting regulations. In response, MSDE
concluded that: * is not required by any [S]tate or [F]edera
statute or regulation to conpel the attendance of non-

enpl oyees at a due process heari ng; has no authority to
effectuate such a request." (See MSDE Letter of Findings,

Part B establishes specific hearing rights that nmust be avail abl e
to the parties to a due process hearing, including the right to
present evidence, confront, cross-exam ne, and conpel the
attendance of w tnesses (see 8615(d)(2) of IDEA 34 CFR
88300.508(a)(2)). Cenerally, it is the responsibility of the
impartial hearing officer to accord each party a meaningfu
opportunity to exercise these rights during the course of a

heari ng. Consequently, inpartial hearing officers nust be

provi ded the necessary neans to ensure that parties to a due
process hearing can confront, cross-exam ne, and conpel w tnesses
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whose testinony is needed to resol ve di sputes concerning the
identification, evaluation, or educational placenent of a child
with a disability, or the provision of a free appropriate public
education to the child. (See 34 CFR §8300. 506- 300. 508. )

Impartial hearing .officers who conduct Part B due process
hearings are required to exercise their authority in accordance
with Part B and applicable State law. At the time of the hearing
initiated by the Conpl ai nant, Maryl and special education rul es
provi ded that "procedures shall be adopted affording the parent
[to a | ocal |evel due process hearing] the opportunity to require
the attendance and testinony of the public agency and wi t nesses
who may have direct know edge pertinent to the subject to the
inquiry."(See COVAR 13A 05.01.14(H (3). Because this rule was
part of Maryland' s approved Part B State plan in effect at the
time of the hearing, was specifically authorized to foll ow
procedures enabling the Conplai nant to conpel the attendance of

wi t nesses, including witnesses who are not representatives of the
publ i ¢ agency and whose testinony nmay be pertinent to the
dispute.’ (See State plan requirements at 34 CPR §§300.110 and
300.131.) Therefore, I have concluded that MSDE s January 18,
1995 decision that the right to conpel non- enpl oyees is not
required to be avail able at due process hearings is inconsistent
with Part B and Maryl and's approved State plan.?

I understand that since the tine of the Conplainant's due process
heari ng, MSDE has adopted a one-tier State-adm nistered due
process hearing systemunder Part B. Previously, you stated that
under MSDE s prior two-tier system parties were authorized to
subpoena wi tnesses, including witnesses who were not enployed by
the public educational agency, during a State-level appeal of a
| ocal hearing decision. (See MSDE |etter dated Cctober 13, 1995.)
In light of ny decision outlined above, | ask that you forward to
t he Conpl ainant and this office within 30 days information
identifying the procedures established under MSDE' s new one-tier
due process system (i.e., subpoenas or other neans) that enable
'COVAR 13A.05.01.14 (h)(3) also obligated MSDE to inplenent
the necessary nechanism (e.g., subpoena) that woul d enabl e MCPS
to conply with the State rule (i.e., of ford parties the
opportunity to require the attendance and testinony of
appropri ate non-agency W tnesses).

2In your Cctober 13, 1995 letter, you stated that | ocal -

| evel hearing officers can enploy a variety of nmethods to obtain
the testinony of witnesses "unable to actually attend a hearing.
The rel evant issue in this case, however, is whether the hearing
officer can "require the attendance and testinmony” of w tnesses
as described in the State rule. MSDE incorrectly concluded that
hearing officers have no such authority.
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parties to a hearing to confront, cross-exanm ne, and conpel the
attendance of wi tnesses consistent with 34 CFR 8300.508(a)(2).

A copy of this letter has been sent to
Thank you for your assistance in resolving this matter.

Si ncerely,

Mragpo—

dith E. Heumann
Assi stant Secretary

CC.
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