UNITED STATES DEPARTMENT OF EDUCATION

OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES

FEB4 2000

Honorable Ronnie Shows
House of Representatives
Washington, DC 20515

Dear Congressman Shows:

Scott Fleming, Assistant Secretary for Legdation and Congressiond Affairs, U.S.
Department of Education, referred your letter to the Office of Special Education and
Rehabilitative Services (OSERS) for response. Y ou are writing on behalf of severd of
your condtituents from the Simpson County School Didtrict and its Superintendent about
perceived disparate disciplinary actions for regular education and specia educeation
students. Specificdly, you requested that the Department ook at the effect of the rules
and regulations implementing the Individuas with Disabilities Education Act
Amendments of 1997 (IDEA '97).

It has dways been the position of this Administration that our schools must be safe,
disciplined, and drug-free. IDEA '97 expands the authority of school officiasto protect
the safety of dl children, while ensuring that essentid rights and protections are available
to sudents with disabilities. While we recognize that there may be a few students who
take unfair advantage of their datus as disabled sudentsin disciplinary stuations, we
believe that IDEA '97 dtrikes an appropriate baance between the essentid rights of
students with disabilities and their parents and school safety.

Perhaps an explanation of IDEA '97's provisons addressing discipline of students with
disabilities may aleviate some of the concerns expressed by your congtituents about the
perceived disparate disciplinary treatment of students. IDEA '97 permits school
authorities to remove a child with a disability from the child's regular educationd
placement for not more than ten school days at atime for any violation of school rules.
Additiond ten-day suspensions can occur in the same school year for separate incidents
of misconduct, aslong as thereis not a pattern of removas and the educationa services
are not ceased. In Stuations where there is a serious infraction of school rules and the

child's parents agree (as they frequently do in such cases), schools officids can move a
chilAd with a Adicahilihy tn an annranri ata Nl aromont 1N ahiatinne wihora tha childle
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parents do not agree, IDEA '97 permits school authorities to remove a child with a disability from
the child's regular placement for up to 45 days at atime if the child brings a weapon to school or
to a school function, or knowingly possesses or usesillegal drugs or sdlls or solicits controlled
substances while a school or a school function. See: 34 CFR 8.500.519 et. seq.

We believe the 45-day duration for aternative educationa placementsis a good timeline for
reviewing a child's status, including the likelihood of future behaviora incidents. If, by the end if
the 45-day period, school officias believe that the child would be dangerous if returned to the
regular placement, they can ask an impartial hearing officer to order that the child remainin an
aternative educationa placement for an additional 45-day period. If necessary, school officias
can a so request subsequent extensions of these aternative placements.

If, following areview of the child's disability and the behavior which caused the disciplinary
action, it is determined that the behavior of the child was not a manifestation of the child's
disability, the disciplinary procedure gpplicable to children without disabilities may be applied to
the child. This means that if non-disabled children are suspended or expelled for a particular
violation of school rules, the child with disabilities may aso be suspended or expelled. However,
under IDEA '97, educational services may not cease for those disabled students who have been
suspended or expelled from school. See: 88300.121(d) and 300.524. During periods of suspension
or expulsion for behavior that is not a manifestation of the student's disability, appropriate
educational services may be provided in some setting other than the student's prior school
gnment.

It has long been the Department's view that cessation of educational services for children with
disabilitiesis not an effective punishment. Instead, providing these students an effective
aternative program increases their chances of being productive, law-abiding members of the
community. The Department believes that continued services are essentia to ensure that disabled
students who are subject to disciplinary exclusion from school do not fal further behind and are
able to gain the necessary skills to modify their behavior once they return to school. At the same
time, however, it is essential that schools remain safe and orderly places conducive to learning for
all students.

At any time, school authorities may seek to obtain a court order to remove any student with a
disability from school or to change the student's regular educationa placement if the school
district believes that maintaining the student in the regular educationa placement is substantialy
likely to result in injury to the student or to others. Honig v. Doe, 108 S.Ct. 592, 606 (1988).

IDEA '97 also places a renewed emphasis on addressing the behavior of students with disabilities
that interferes with learning. Under IDEA '97, in developing the individualized education program
(IEP), "in the case of a child whose behavior impedes his or her learning or that of others [the IEP
team] must consider, when appropriate, strategies, including positive behaviora interventions,
strategies, and supports to address that behavior.” See: 20 U.S.C. § 1414(d)(3)(b)(i). This
provision applies whether or
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not disciplinary action is contemplated. In addition, 20 U.S.C. § 1415(k)(2)(B)(i),
providesthat, "if the locd educationa agency did not conduct afunctiond behaviora
assessment and implement a behaviora plan for such child before the behavior that
resulted in the suspension described in subparagraph (A), the agency shal convene an
| EP mesting to devel op an assessment plan to address the behavior." Further, 20 U.S.C.
81415(k)(1)(B)(ii) providesthat, if achild isdisciplined under theterms of 20 U.S.C
§81415(k)(1)(A), and the child dready has a behaviord intervention plan, the |IEP team
shdl review the plan and modify it, as necessary, to address the behavior, either before or
not later than 10 days after taking disciplinary action in accordance with 20 U.S.C.
1415(k)(1)(A). If aloca educationa agency places a child in an gppropriate interim
educationa setting for drug or weapon offenses described in 20 U.S.C. 1415(k) (1) and
(2), theinterim dternative educationa setting must provide services and modifications

designed to address the behavior giving rise to the interim placement so the behavior does
not recur.

| hope that the above explanation is helpful in addressing the concerns of your
condtituents regarding the perceived disparate treestment in disciplining disabled and non
disabled students. If you would like further assistance on this issue, please contact Dr.

JoL eta Reynolds or Ms. Rhonda Weiss of OSEP at (202) 205-5507 or (202) 205-9053,
respectively.

Sincerdy.

Kenneth R. Warlick

Director

Office of Specia Education
Programs



