UNITED STATES DEPARTMENT OF EDUCATION

OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES

JAN 29 1998

Honor abl e Ri chard Burr
House of Representatives
Washi ngt on, DC 20515- 3305

Dear M. Burr:

This is in. further response to your facsinmle transmttal dated
November 3, 1997, sent on behalf of your constituent,

Your constituent seeks clarification of the
obl i gations of Acadeny to disabl ed students attending
t hat school whom he indicates had previously been identified as
di sabl ed by officials of |ocal school districts.

Anmong ot her issues, your constituent requested clarification
regardi ng the obligations of Acadeny to inpl enment

di sabl ed students' individualized education prograns (I|EPs),
the availability of Federal funds to private schools for the
educati on of disabled students, and obligations of private
school and public school personnel to eval uate students at
private schools. The explanation that follows will address the
requirements of Part B of the Individuals with Disabilities
Education Act (Part B), referred to in your constituent's
inquiry as Public Law 94-142, that are relevant to your
constituent's inquiry.'

Under Part B, each State and its |local school districts nust
ensure that a free appropriate public education (FAPE) is made
available to all children with disabilities in mandatory age
ranges who reside in the State. 8612(a)(1). FAPE neans

1Public Law 94-142 was the original Federal |egislation

that enacted the Education for Al Handi capped Children's Act
of 1975. It was anended several times and is now referred to
as Part B of the Individuals with Disabilities Education Act
(Part B). On June 4, 1997, President dinton signed into | aw
Public Law 105-17, the Individuals with Disabilities Education
Act Anendnents of 1997 (IDEA '97). Since the statutory changes
made to Part B by IDEA '97 reflect current obligations of |ocal
school districts to students with disabilities enrolled in
private schools, the statutory references below are to | DEA

' 97.
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speci al education and rel ated services provided under public
supervi sion and direction, at no cost to the parents, which
nmeet the State educational standards and are provided in an
appropriate preschool, elenentary or secondary school in the
State involved, and in conformty with an | EP. 8602(8).

I f FAPE has been made available to a disabled child and the
parents reject the offer of FAPE in favor of a unilatera
private placenment, Part B does not require the public agency to
pay for the child s education at that private placenent.
8612(a)(10) (O (i); 34 CFR 8300.403(a). Nor does Part B require
a private school to provide special education to children with
disabilities who enroll at the school. Part B requirenents
apply only to public agencies.

Publ i c agenci es nmust provide for participation in their special
education programfor children with disabilities placed in
private schools by their parents in accordance with the

requi rements of 8612(a)(10)(A). However, disabled students
parentally placed at private schools do not have an individua
entitlenment to services under Part B or the right to receive
the sanme services that they would be provided if educated in a
public school program or placenment. Further, the Departnent's

| ong-standi ng position is that public agencies are not required
to provide parentally-placed disabled students with the ful
range of services under Part B. However, to the extent

consi stent with the nunber and | ocation of such children,
speci al education and rel ated services nust be made avail abl e
for the children by the State, via the | ocal school districts,

t hrough expenditures that are equal to a proportionate anount
of the available IDEA funds. In determ ning the extent of
partici pation of parentally-placed private school children with
disabilities in special education prograns conducted by | ocal
school districts, public agencies are obligated to consult with
representatives of the students in considering which private
school students with disabilities will receive services, what
services will be provided, and how t hose services will be

provi ded. 34 CFR §76. 652.

Even though the students may have previously been identified as
di sabl ed and have I EPs, if the students have been parentally

pl aced at Acadeny, the Acadeny woul d not be required by
Part B to develop or inplenment |EPs for those students. On the
ot her hand, for those disabled students who have been placed at
t he Acadeny by their parents, and who the responsible | ocal
school districts have deternined should participate in the
provi si on of special education and rel ated services offered by
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the districts, the districts nmust devel op and i npl enment |EPs
for those children

There al so may be situations in which a |ocal school district

pl aces a di sabl ed student at a private school for the purpose
of providing special education and related services to that
student. 8612(a)(10)(B); 34 CFR 8300.401. In this situation

the students so placed nust have the sane rights that they
woul d have if educated directly in a public school program
8612(a) (10)(B)(ii); 34 CFR 8300.401(b). In the event that any
of the students have been pl aced at Acadeny by a public
agency, the public agency placing the child would have ultinate
responsibility for ensuring that the student is provided FAPE,
and the public agency would contract with private schoo
personnel to inplenment all aspects of the publicly-placed

di sabl ed student's |EP.

Your constituent also asks whet her Acadeny is directly
eligible for Federal funds for its exceptional students.

Federal funds under Part B are awarded to State educationa
agenci es (SEAs), which in turn award those funds to | ocal

school districts and other public entities responsible for the
educati on of students with disabilities. Funds under Part B
may not be awarded directly to private schools. However, as

i ndi cat ed above, a public agency could use Part B funds to
contract with a private school to provide special education and
related services to students the public agency placed at that
school .

Your constituent also raises a question about eval uations of
students at Acadeny si nce does not have the staff
t o conduct such evaluations. Under Part B, States and | ocal
school districts are responsible for locating, identifying, and
evaluating all children suspected of having disabilities who

may be in need of special education and rel ated services.
Therefore, if private school personnel suspect a child of

having disabilities, they should request that the |ocal school
district where the child resides eval uates the student.

Note that on October 22, 1997, the Departnent published in the
Federal Register a Notice of Proposed Rul emaking (NPRM) to

i nmpl ement 1 DEA ' 97. 62 Fed. Reg. 55026. The provisions
regardi ng services for parentally-placed private schoo

di sabl ed students are found at proposed 88300. 450-300.462. W
have encl osed a copy of the NPRM for your constituent's

i nformati on.
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We hope that your constituent finds this explanation hel pful.
If he would like further assistance, he may wi sh to contact Ms.
Judith Gregorian, the North Carolina State contact in the
Monitoring and State | nprovenent Planning Division, at (202)
205-9092.

Si ncerely,

s A g,

Thomas Hehir

Di rector

O fice of Special Education
Pr ogr ans

Encl osure

cc: E. Lowell Harris
North Carolina Departnment of
Public Instruction
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