UNITED STATES DEPARTMENT OF EDUCATION

OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES

DEC 23 1997

Dear

Thank you for your letter of May 5, 1997, regarding the New
Hanpshire Departnment of Education's (NHDOE) Special Education
Information System (SPEDIS). Your letter of April 17, 1997, to
Thonas Hi bino, Director, Ofice for Civil R ghts, Boston Ofice,
U S. Departnent of Education, was also referred to the Ofice of
Speci al Education Prograns (OSEP) for response.

We have been informed by LeRoy S. Rooker, Director, Famly Policy
Compliance Ofice, U S Departnment of Education, that he
responded directly to Senator Robert C. Smith at his Manchester,
New Hanpshire O fice, about the issues you raised regarding

Fam |y Educational R ghts and Privacy Act (FERPA). The date of
his response is May 9, 1997. The following information is in
response your questions and to the issues you raised which apply
to the Individuals with Disabilities Education Act (IDEA) and the
| DEA Anendments of 1997.

1. Wy does the N.H Dept. of Education have SPEDI S nunbers for
identification of handi capped chil dren?

NHDOE' s system SPEDIS, is defined on page 11 of New Hanpshire
St andards for the Education of Students with Disabilities, at
ED1102. 32, as "a conputer-based special education data bank and
retrieval systemthat confidentially maintains personally
identifiable data used for program devel opnment, nonitoring,
conpliance, and reporting to the State Hoard of Education, the
New Hanpshire | egislative bodies, and the federal departnent of
education." The purpose and use of SPEDIS is detailed in Chapter
I X (RFSPONSI BI LI TY OF STATE EDUCATI ONAL AGENCY FOR ALL

EDUCATI ONAL PROGRAMS) of NHDOE' s fiscal year (FY) 1996-98 State
Plan for the Inplenmentation of Part B of the | DEA pages 72-80
(copy enclosed). W were informed by Robert Kennedy, Director,

Di vi si on of Educational |nprovenent, New Hanpshire Departnent of
Education, that he wote directly to Senator Smith in response to
your inquiry regarding this issue. A copy of Dr. Kennedy's My

9, 1997 letter to Senator Smth is enclosed for your conveni ence.
We were also inforned that you were provided a copy of NHDOE s
State Pl an.
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2. Is it according to (the State) plan required by the U S
D.OE. regulations as submtted by N H DOE?

Prior to the | DEA Anendnents of 1997, OSEP required each State to
establish and include in its State Plan policies and procedures
to be used by | ocal educational agencies (LEA) and ot her
educational institutions in counting the nunber of children with
disabilities receiving special education and related services (34
CFR 8300. 754, copy enclosed). The note to 34 CFR 8300. 754
provides that the data required in the annual report of children
served not be transmitted to the Secretary in personally
identifiable form and that States are encouraged to collect data
in non-personally identifiable form NHDOE has el ected to

collect and naintain this data with the establishment of SPEDI S.
NHDOE' s FY 1996-98 State Plan was approved by OSEP on July 3,
1995, on the basis that the Plan net and was consistent with
criteria established by IDEA, prior to the | DEA Amendnents of
1997. Appendix A for Chapter | to NHDCE s FY 1996-98 State Pl an,
under Part B of | DEA, contains information regarding SPED S.

After enactnent of the | DEA Amendnents of 1997, OSEP required a
signed witten assurance stating that New Hanpshire woul d
i mpl ement the applicable new provisions of the Act.

3. Wio has access to SPEDI S nunber ?

Under 34 CFR 88300. 560-300. 576 of the regulations inplenenting
Part B of |IDEA, States nust assure the confidentiality of
personally identifiable information collected, maintained and
used by public agencies. The regul ations at 34 CFR 8300.571
provi de that parental consent nust be obtai ned before personally
identifiable information is: (1) disclosed to anyone other than
officials of participating agencies collecting or using the
information, or (2) used for any purpose other than neeting a
requi rement of | DEA. New Hanpshire's policies and procedures
regardi ng confidentiality of personally identifiable information
are contai ned on pages 46-55 of the State Pl an

4. How did the Federal Dept. of Education [nonitor the] issue
[of] conpliance for N.H's Dept. of Education for students[']
personally ldentifiable informtion.

OSEP conducted its nost recent conprehensive conpliance
nonitoring review of NHDCE's inpl enentation of Part B during the
week of April 11-15, 1994. A nonitoring report, Ofice of

Speci al Education Prograns Monitoring Report: 1994 Revi ew of the
New Hanpshire State Departnent of Education (Report) was issued
to the State on Decenber 21, 1994 (copy encl osed).
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OSEFP' s nonitoring process includes nunerous avenues for parents
and advocates to raise issues of concern. This process consists
of a pre-visit docunment review, including a review of conplaints,
and outreach neetings with parents, professional educators,
advocates, and the public. At the tine of its visit, OSEP did

not have a basis for investigating, nor did it investigate, NHDOCE
in the area of confidentiality of personally identifiable
information. OSEP's Report did identify deficiencies in the

areas of general supervision, state educational agency
nonitoring, state educational agency review and approval of |oca
educati onal agency applications, due process procedures and
procedural safeguards, individualized education prograns,
transition services, free appropriate public education, and
compl ai nt managenent. Based upon your letter, your concerns wll
be added to OSEP's list of issues for the next on-site nonitoring
of NHDCE.

5. How does a citizen access data in order to track the spending
of tax dollars [on children who require special education]?

If the data to be accessed is or contains personally identifiable
information, then private citizens, regardl ess of the purpose of
their request, nust obtain witten consent fromthe parents of
the child with a disability prior to gaining access to data
related to that child. 34 CFR 8300.571. NHDCE s policies and
procedures in this regard are set out in its FY 1996-98 State

Pl an.

6. If the NNH Dept. of Education allows access under
S.P.E.D.1.S. to handi capped files how do they guarantee no one
can get into their data files by having the SPEDI S nunbers?

According to the policies and procedures established in the State
Pl an, NHDOE does not allow access to educational records except
in those instances discussed in itenms 3 and 5 directly above.
However, the Fanily Policy Conpliance Ofice, U S. Departnent of
Education, will investigate conplaints filed by parents and
eligible students who believe that personally identifiable
information has been inproperly disclosed (see May 9, 1997 letter
to Senator Smith encl osed).

7. 1f the NHD OE allow access to the handi capped students
files[, then] what is the penalty?

Each State educational agency (SEA) that applies for assistance
under Part B is required to exercise general supervision over al
educati on prograns for children with disabilities within the
State in order to ensure that each educational program neets the
educati on standards of the SEA and Part B. Accordingly, as a
condition of eligibility to receive Part B funds, NHDCE, nust



ensure that education progranms for students with disabilities in
New Hanpshire conply with the State agency's standards and

Part B. As part of this responsibility, NHDOE is required to
correct deficiencies in special education practices and
procedures that are identified through nonitoring or evaluation
of New Hanpshire school districts. In addition, states are

moni tored by OSEP for consistency with the requirements of Part

B. If Part B violations are found as a result of nonitoring,
States are required to devel op corrective action nmeasures to
correct the identified deficiencies. Generally, there is no
penalty inposed by the U S. Departnent of Education (the
Departnent) as long as a State denonstrates to the Departnent
that all identified deficiencies have been corrected, or that the
State is working to correct all identified deficiencies in
accordance with the requirenents and tinelines specified in the
corrective action plan. Where a State fails to neet its
responsibility to correct all deficiencies, the Departnent has a
nunber of enforcenment options available to ensure conpliance with
Part B, including wthholding of Part B funds.

If an educational agency or institution does not conply with the
requi rements of FERPA, the Departnment nay withhold further
payments, pursue conpliance through a cease and desi st order, or
ternminate eligibility to receive funding under any applicable
program 34 CFR §99. 67.

8. If a Superintendent clainms [that] by giving the SPEDI S
nunbers to a citizen that that citizen then can access personally
identifiable information [,] is he accurate in that statenent?

This Ofice is not aware of any neans of access to SPEDI S nunbers
except as stated in itenms 3 and 5 above. However, as stated in
item 6 above, the Fam |y Policy Conpliance Ofice investigates
complaints filed by parents and eligi bl e students who believe
that personally identifiable information has been di scl osed

i mproperly. In addition, a parent may file a State conpl ai nt

all eging violation of the Part B regul ations through the
procedures established under 34 CFR 88300. 660-300. 662, and may
notify this Ofice for purposes of future nmonitoring on this

i ssue.

9. Please seed ne NNB.'s D.OE. statenment of assurance that N H
D.OE has filed as to how they conply with civil rights, Fanmly
Ri ghts and Privacy and ot her educational |aws?

NHDOE' s FY 1996-98 State Plan provides assurances that the State
will conply with the Federal regulations that inplenent the

Part B requirenents. A copy of NHDOE s subm ssion of a signed
statenent regarding inplenmentation of the provisions of the
Individuals with Disabilities Educati on Act Arendnents of 1997,
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P.L. 105-17, enacted June 4, 1997, that affect State
i npl ementation for the 1997-98 school year is encl osed.

10. Please send a copy of the Federal handi cap education | aws
and any panphlets of how it works[,] what nmight be right[,] etc.

Copi es of the new | DEA Arendnents of 1997 and of the existing
Federal regul ations governing the inplenmentation of |DEA are
encl osed as requested. The regul ations are currently under
revision as a result of the | DEA Anendnments. Your name wil|
added to the mailing list to receive a copy of the revised
regul ati ons.

I hope this information is helpful. Please do not hesitate to
contact nme if I can be of any further assistance.

Si ncerely,
}-MM"'._/‘L

Thomas Hehir

Di rector

O fice of Special Education
Pr ogr ans

Encl osur es
cc: Honor abl e Robert C. Smith

Honor abl e Charl es F. Bass
Dr. Robert Kennedy
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